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CORRIGENDA

On page 86 in the headnote the fifth paragraph of the statement of facts be substituted
by the following:
“This is an appeal from a decision of the Tax Appeal Board of March 11,
1963, which dismissed the appellant’s appeal from a reassessment made by the
Minister, on. April 21, 1961, on the ground that it was income from a business.”

On page 86 the fifth paragraph of the holdings be substituted by the following:

“Appeal allowed but only for the purpose of giving effect to the aforesaid agree-
ment.”

On page 307 in the caption ‘“Interpretation Act, ¢. 58" should read: ‘“Interpretation
Act, c. 158”.

On page 439 in the caption “Income Tax Act, c. 184” should read “Income Tax Act,
c. 148”.
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pending.
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Appeal pending.
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dismissed.
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Appeal pending.
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pending.

Minister of National Revenue v. Highway Sawmalls Lid. [1965] 2 Ex.C.R.
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663. Appeal dismissed.
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ix

Société des Usines Chimiques Rhone-Poulenc et al v. Jules R. Gilbert Lid. et al
[1966] Ex.C.R. 59. Appeal allowed.

Southam Business Publications v. Minister of National Revenue [1966]
Ex. C.R. 1055. Appeal pending.

Steer v. Minister of National Revenue [1965] 2 Ex.C.R. 458. Appeal allowed.

Traver Investments Inc. et al v. Union Carbide & Carbon Corp. et al [1965]
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Ex.C.R. EXCHEQUER COURT OF CANADA [19661]

BRITISH COLUMBIA ADMIRALTY DISTRICT

BerwEEN:

GEORGE PERDIA ................c...... PLAINTIFF;
AND

KINGCOME NAVIGATION CO. LTD. ....DEFENDANT.

Shipping—Collision of ships—Apportionment of fault—Offer to admit
liability to avoid costs of trial—Apportionment of costs.

Costs—Rejection of offer to admit liability—Costs of trying issue—Discre~
tron of judge.

Following institution of an action for damages resulting from a collision of
two ships plantiff’s solicitor offered to admit 50% fault in order to
avoid the costs of trying that question. Defendant refused the offer,
the action went to trial and defendant was found 85% at fault.

Held, plaintiff was entitled to all costs incurred after the date of his offer.
Costs incurred prior thereto should be divided in the same proportions
ag the apportionment of fault.

Admiralty Rule 131 applied.
APPLICATION to determine apportionment of costs.

John I. Bird, Q.C. for plaintiff.
R. M. Hayman for defendant.

Norris, D.J.A.: This is an application to settle the pro-
portion of costs in an action in which blame was assessed
15% against the plaintiff and 85% against the defendant.
Admiralty Rule 131 provides:

131. In general costs shall follow the event; but the Judge may in any
case make such order as to the costs as to him shall seem fit.

On September 12, 1964, the solicitors for the plaintiff wrote
to the solicitors for the defendants as follows:

As a result of instructions received from our clients were (sic) hereby
make a firm offer to settle the question of liability for the collision in this
case, on the basis that both ships are equally to blame; any question as to
the amount of damage suffered by our clients to be referred to the
Registrar in Admiralty, if it cannot be agreed.

We make this offer with a denial of liability and in order that the costs
of the trial of the issue of liability may be avoided.

We ask that you advise us not later than 10 a.m. Monday, September
14th whether you accept or reject this offer.

In the event that this offer is rejected and the Court fixes your clients
with fifty per cent, or more, of the blame for the collision, we shall ask the
Court to order that all taxable costs incurred after the time fixed for
acceptance of this offer, be paid by your clients.

This offer was refused over the telephone on September 12

and on September 14 the refusal was confirmed by letter.
92711—13
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The writ was issued on February 6, 1963, the action tried
on September 14, 15, 16, 21 and 22, 1964, and judgment
delivered on October 28, 1964.

Counsel for the plaintiff argues that under these eircum-
stances the plaintiff should be awarded costs throughout or
at least from September 12. Counsel for the defendant
argues that costs should be awarded in the same proportions
as each of the parties was found blameworthy, in this case
85% against the defendant and 15% against the plaintiff.

There was cited to the Court by counsel for the plaintiff
as authority in favour of the plaintiff’s submission the case
of The Hudson’s Bay.* 1 have not been able to find other
helpful authority.

In the circumstances of this case I order that all of the
costs incurred after September 12th be paid to the plaintiff
and all previous costs be paid by the parties in the same
proportions as they have respectively been found
blameworthy.

BeETwWEEN:

CURL-MASTER MFG. CO. LTD. ......... PLAINTIFF;
AND

ATLAS BRUSH LIMITED ............... DEFENDANT.

Patents—Infringement—Reissue patent—Patent Act, s. 60—Improved curl-
ing broom—Essential element of invention not disclosed in original
patent—Deficiency not remediable by reissue patent.

One F. M. developed a new type of curling broom with two distinctive
features: (1) a short outer skirt of straws surrounding and providing
support for the inner and longer sweeping straws, and (2) a binding
around the sweeping straws a substantial distance lower than the
regular factory binding to which it was attached by loose cords to
prevent it from sliding off the broom and which provided flexibility
and support. When introduced in 1955 the broom became very popular
and in March 1958 a patent was issued to the inventor. The
specification described the second of the above features as “a trans-
versal binding hidden by the outside fibers . . . attached by small strings
to the top bindings in order that it cannot move”.

F. M. applied for a U.S. patent in the same general terms. His application
was rejected in 1957 on the ground of anticipation but in May
1961 a U.S. patent was granted following a revised application. F. M.
then applied under s. 50 of the Patent Act for a “reissue” patent on
the ground that the lower binding had been insufficiently described in
the original patent because of inadvertence, accident or mistake

1119571 2 Lloyd’s Rep. 506.
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resulting from the illness and impaired efficiency of his patent
attorney. In January 1963 a reissue patent was issued for a broom
“essentially characterized by the provision of a low binding stitched
loosely enough to slide on the fibers and spaced a substantial distance
downwards towards the outer ends of the fibers from the conventional
cord bindings of the broom, said low cord binding preventing the
fibers from spreading apart and maintaining the bunch of fibers in flat
condition while at the same time allowing the individual fibers to
curve freely when the broom is pressed on the ice, due to the fact that
the low binding can slide along the fibers”.

In an action for infringement by plaintiff company (as assignee of the
patent) the Court found that the nub or genius of the invention was
described in the above quoted passage but that it was not disclosed in
the original patent, which contained no suggestion of the essential
elements of looseness and shdability of the lower binding or of its
position on the broom substantially lower than the regular binding, and
also that the broom described in the original patent was not a new and
useful broom and not therefore an invention.

Held, dismissing the action, a reissue patent under s. 50 of the Patent Act
can replace a defective or inoperative patent with a valid patent by
substituting a sufficient description or specification for an insufficient
description or specification or by adding or omitting claims but it
cannot be for any invention other than an invention disclosed by the
original patent. The invention embodied in the brooms F. M. put on
the market in 1955 and disclosed in the reissue patent was not disclosed
in the original patent and consequently the reissue patent was invalid.

Northern Electric Co. Ltd. v Photo Sound Corpn. [1936] Ex. C.R. 75;
[1936] S.CR. 649 followed.

ACTION for infringement of a patent.
Joan Clark and Paul Amos for plaintiff.
Walter C. Newman, Q.C. and E. Foster for defendant.

JackerT P.:—This is an action for infringement of a pat-
ent for an invention relating to an improved curling broom
granted under the Patent Act on March 25, 1958 (No.
554,826) and of a “reissue” patent granted under section 50
of the Patent Act upon the surrender of that patent. The
reissue patent was issued on January 29, 1963 (No. 656,934).
The plaintiff alleges that the defendant ‘“has infringed”
both patents by manufacturing, using, advertising, offering
for sale and selling in ‘Canada, curling brooms in infringe-
ment of Claims 1, 2, 3 and 4 of Patent No. 656,934 and in
infringement of Claims 2, 3 and 4 of Patent No. 554,826.
(The claims in respect of Claims 2 and 3 of the latter
patent were dropped during argument.) The defendant, by
way of defence to the action, denies that it has infringed
any rights of the plaintiff under either patent and claims
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that both patents are, and have always been, invalid. The
defendant further counterclaims for a judgment that the
patents are invalid.

Prior to 1955, the brooms employed in Canada by partici-
pants in the game of curling, particularly in Western Canada
were normally like ordinary kitchen brooms except that the
straws were substantially longer. Such a broom consisted of
a cylindrical wooden stick or handle to one end of which was
attached a bundle of straws of some suitable kind, the
bundle of straws being pressed into a roughly flat broad
shape and held in that shape by a number of tight bindings
(three or four) near the handle. The opposite sides of these
bindings were so stitched together through the straws that
they held the bundle of straws in the flat broad shape. These
bindings were attached by a machine process and are
hereafter referred to as the factory bindings. Such brooms
were employed in the game of curling to sweep the ice on
which the game is played, more or less vigorously according
to the style of the player using the particular broom. Among
others, such brooms had the following characteristics:

(a) as the straws were all of approximately the same
length, the outside straws tended, under the influence
of vigorous sweeping, to break off at the lowest
factory binding,

(b) as there was a relatively long distance between the
lowest factory binding and the part of the broom that
came in contact with the ice, the straws tended to
spread out on coming in contact with the ice thus
diminishing the force which would otherwise be
applied to the ice at the particular place that the
player intended to sweep.

About the end of 1953, Fernand Marchessault, who is the
president of the plaintiff company, became interested in
breaking into the business of making and selling curling
brooms in Canada. In the course of attempting to do so, he
developed a new type of curling broom which differs from
the type of curling broom that I have just described in that

(a) it has a “short outer skirt” of straws surrounding the

straws that come in contact with the ice (which I
will call the “sweeping straws’)—the outer straws,
not being as long as the sweeping straws, are not
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subject to pressure from the ice and are not as likely
to break against the factory binding; they also supply
support for the sweeping straws and they supply
protection to the loose lower binding hereinafter
referred to; and

(b) it has a binding around the sweeping straws about
half-way between the lower factory binding and the
sweeping end of the broom; such binding is applied
by hand and not by machine and is loose enough so
that the straws can move in relation to it but it is
tight enough and it has its opposite sides so stitched
together that the sweeping straws are held together
and cannot spread appreciably in any direction. (This
loose lower binding is attached by cords to the lowest
factory binding so that it will not slide off the sweep-
ing end of the broom.)

This new style broom is narrower and thicker than the old
style broom.

In the fall of 1955, Marchessault introduced brooms of
the kind that I have just discussed to curlers in various
parts of Canada and that kind of broom, almost immediate-
ly, became very popular. Curlers in substantial numbers
preferred them to the old style broom because the short
outer skirt solved to a considerable extent the very trou-
blesome problem of broken straws and, apparently, because
the loose lower binding kept the sweeping straws together
in such a way that much greater force was applied to the
part of the ice that it was desired to sweep, thus giving the
curler the feeling that his sweeping was more efficient.
This feeling was undoubtedly aided by the backing given to
the sweeping straws by the short outer skirt. In addition,
the concentration of straws enabled certain curlers to
develop a rhythmic noise or beat while sweeping that con-
tributed to their satisfaction with their sweeping efforts.

Commercial success therefore followed the introduction of
this broom both for Marchessault (or the plaintiff company,
all the shares of which belong to him and his family) and for
his various competitors who imitated his new style broom.

On March 1, 1956, Marchessault filed an applieation for a
Canadian patent and, on March 25, 1958, Patent No.
554,826 was issued to him pursuant to that application. The
specification reads as follows:

1965
——
CuRL-
MASTER
Mra. Co.
Lo,

v,
ATLAS
Bruss L.

Jac—I;a; P.



19656
——
CuURL-
MASTER
Mre. Co.
Ltp.

V.
ATLAS
BrusH L.

J acm P.

R.C del’'E. COUR DE I'ECHIQUIER DU CANADA [19661

La présente invention se rapporte & un nouveau balai destiné par-
ticuliérement pour le jeu de curling.

Le but principal de l'invention est d’obtenir un balai de grande
élasticité et de grande souplesse.

Un autre but de l'mvention est d’obtenir un balai dont les fibres le
composant sont de grande longueur sans risque de se disloquer ni de se
briser,

Encore un but de Iinvention est d’obtenir un balai qui est souple et
bien monté.

Encore un but de l'invention est d’obtenir un balai homogéne dont la
qualité des fibres ne varie pas.

Encore un but de linvention est d’obtenir un balai qui est trés fort
c’est-3-dire en rapport avec le volume de fibres qui le compose de sorte
qu’il peut durer longtemps, les bouts ne se fendant pas et ne produisant pas
de fentes.

Enfin, encore un but de l'invention est d’obtenir un balai du but et
caractére déerits qui est de construction rationnelle et constitue une
innovation trés prisée dans le monde du curling.

Dans les buts précités, 'invention consiste en un faisceau plat de
longues fibres végétales fixées sur un bout d’un manche. Le faisceau est &
deux étages c'est-d-dire que les fibres extérieures ne se rendent pas a
Pextrémité. Comme tous les balais, & courte distance de la fixation au
manche, le faisceau de fibres comporte plusieurs ligatures transversales qui
sont cachées par une gaine de toile. Les fibres se rendant & l'extrémité du
balai ecomportent en outre une ligature transversale cachée par les fibres
extérieures. Cette dernitre ligature est reliée par des cordelettes aux
ligatures supérieures afin qu’elle ne puisse se déplacer.

Jlobtiens les buts précités au moyen de I'invention illustrée dans les
dessins ci-joints et dans lesquels:

La figure 1 est une vue en &lévation d'un balai construit selon
I'invention;

La figure 2 est une vue semblable & celle de la figure précédente, sauf
qu’elle est partiellement en coupe;

La figure 3 est une vue de coté; et

La figure 4 est une autre vue de c6té et illustrant l'emploi de
Pinvention.

Dans la description qui suit et les dessins qui I'accompagnent les
chiffres semblables renvoient & des parties identiques dans les diverses
figures.

Comme tous les balais, le balai constituant la présente invention
comporte un manche 1 & un bout duquel est fixé un faisceau de fibres
végétales 2. Ces fibres sont de préférence des fibres simples et résistant a
T'eau. Elles peuvent toutefois &tre de tampico tiré de feuilles d’'un agrave du
Mexique, de coco provenant de fibres entourant la noix de coco, de paille
de sorgho, ou de piassava provenant de palmiers de PAmérique du Sud.
L’invention ne réside cependant pas dans le choix de fibres mais plutét
dans la construction du balai. ‘Celui-ci est relié au manche 1 par une forte
ligature de broche 3 et le joint caché par une bague métallique tronconique
4 elle-m&me fixée par une autre ligature de fil métallique 5.

A courte distance de la fixation au manche, le faisceau 2 comporte
plusieurs ligatures transversales et paralléles 6 3 l'aide de cordelettes. Dans
les dessins, ces ligatures sont au nombre de quatre. Une cinquidme ligature
7 est formée un peu plus bas dans un but qui sera expliqué plus loin. Ces
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ligatures sont cachées par une gaine de toile 8 dont la surface peut recevoir
un texte publicitaire ou un écusson d'un club de curling.

Le faisceau 2 est obtenu de fibres végétales trés longues qui forment
deux groupes d’inégales longueurs. Les fibres intérieures 9 sont les plus
longues et les autres 10 formant le tour des premiéres sont les plus courtes.
Au point de vue apparence le bout du faisceau est & deux étages. Les fibres
les plus longues 9 comportent une ligature transversale 11 sous les fibres 10
de sorte qu’elle est invisible & Yeeil. Pour que cette ligature ne puisse se
déplacer elle est reliée 3 la ligature 7 ou & tout autre partie fixe du balai par
des cordelettes 12 ou tout autre lien.

Dans 'emploi de Vinvention, particuliérement pour le jeu de curling ot
le palet lancé par le joueur doit glisser sur la glace, le balayage facilitant le
parcours doit g'effectuer rapidement et couvrir beaucoup de surface. Le
balai constituant la présente invention permet un emploi rapide sans risque
de briser les fibres. Ces dernidres qui sont longues conservent leur
homogénéité tel que la figure 4 des dessing I'iltustre. Les fibres 9 se courbent
sous la poussée et ne se mélangent pas avec les fibres 10. Les fibres 10
constituent un arc-boutant pour les fibres et ces dernitres conservent cette
homogénéité griace & la ligature 11. En méme temps les fibres 10 protégent
la ligature 11 intérieure contre Vusure et servent de garde aux fibres longues
pour les empécher de briser. Le balai peut donc &tre ployé dans les deux
sens sans qu’il ne puisse se briser.

Quoiqu'une seule forme spécifique de linvention ait été illustrée et
déerite, il est bien entendu que divers changements & la construction de
linvention peuvent &ire effectués pourvu que I'on ne se départe pas de son
esprit tel que réclamé dans les revendications qui suivent.

Les réalisations de I'invention au sujet desquelles un droit exclusif de
propriété ou de privilége est revendiqué, sont définies comme suit:

1. Un balai formé d'un faisceau de fibres fixées & un bout d'un
manche, lesdites fibres étant & deux étages c’est-i-dire que les fibres
sont en deux groupes d’inégales longueurs, ledit groupe de fibres plus
longues que celles de lautre groupe formant le centre du faisceau
tandis que ledit autre groupe l’entoure.

2. Un balai tel que réclamé dans la revendication 1,.dans lequel
lesdites fibres des deux dits groupes comportent des ligatures transver-
sales, les ligatures dudit centre de faisceau étant sous ledit autre groupe
qui Ventoure.

3. Un balai tel que réclamé dans la revendication 1, dans lequel
lesdites fibres des deux dits groupes comportent des ligatures transver-
sales, les ligatures dudit centre de faisceau étant sous ledit autre groupe
qui Pentoure et suspendues auxdites ligatures dudit autre groupe.

4. Un balai tel que réclamé dans la revendication 1, dans lequel
lesdites fibres des deux dits groupes comportent des ligatures transver-
sales, les ligatures dudit centre de faisceau étant sous ledit autre groupe
qui lentoure et suspendues par cordelettes auxdites ligatures dudit
autre groupe.

An English translation of this specification was subse-
quently filed in the Patent Office by the plaintiff. That
translation reads as follows:

This invention deals with a new broom particularly designed for
playing curling.

The main purpose of the invention is to obtain a broom with great
elasticity and great suppleness.
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Another aim of the invention is to obtain a broom made up of long
fibers without risking that they dislocate or break.

Another aim of this invention is to obtain a supple and well mounted
broom.

Still another purpose of the invention is to obtain a homogeneous
broom in which the quality of the fibers does not vary.

Another aim of the invention is to obtain a very strong broom that is,
in relation with the volume of fibers with which it is made so that it may
last a long time without the ends splitting or producing splits.

Finally one more aim of the invention is to obtain a broom for the
purpose and type described of a rational construction, and constituting a
much appreciated innovation among curling fans.

For the above-mentioned aims, the invention consists of a flat bunch of
long vegetable fibers tied to one end of the handle. The bunch is in two
layers, that is, the exterior fibers do not reach the extremity. Like all
brooms, at a short distance from where it is secured to the handle, the fiber
bunch includes several transversal bindings hidden under a linen sheath.
The fibers reaching the extremity of the broom also include a transversal
binding hidden by the outside fibers. This last binding is attached by small
strings to the top bindings in order that it cannot move.

I attained the above-mentioned aims by means of the invention
illustrated in the attached drawings and in which:—

Figure 1 is an elevation view of the broom built according to the
invention;

Figure 2 is a view similar to the one on the previous figure except that
it is partially cut;

Figure 3 is a side view; and

Figure 4 is another side view illustrating the use of the invention.

In the description which follows and the accompanying drawings,
similar figures refer to identical parts in the different figures.

Like all brooms, the broom being the object of this invention includes
a handle 1 at one end of which is attached a bunch of vegetable fibers 2.
These fibers are preferably simple, waterproof fibers. They may however be
made of tampico from the leaves of Mexican aloes, coir derived from fibers
surrounding coconuts, sorghum straw, or pisssaba from South American
palm trees. The invention does not consist however in the choice of fibers
but rather in the construction of the broom. This broom is attached to
handle 1 by a strong wire binding 3 and the joint hidden by a metal ring in
the shape of a truncated cone 4, itself attached by another metallic wire
binding 5.

At a short distance from where it is attached to the handle, bunch 2
includes several transversal and parallel bindings 6 with small strings. In
the drawings, there are four such bindings. A fifth binding 7 is made a little
lower for a purpose explained below. These bindings are hidden by a linen
sheath 8 on which can be applied some slogans or curling club emblems.

Bunch 2 is obtained from very long vegetable fibers which form two
groups of different length. Inside fibers 9 are the longest and the others 10
surrounding the first ones are the shortest. From a point of view of
appearance, the end of the bunch is in two layers. The longest fibers 9
include transversal binding 11 under fibers 10 in order that it is invisible. In
order that this binding does not move, it is attached to binding 7 or to
any stationary part of the broom by small strings 12 or any other tie.
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In using the invention, particularly for the game of curling where the
stone pushed by the player must slide on the ice, the sweeping facilitating
the run must be made rapidly and cover a large area. The broom being the
object of the present invention permits rapid use without risking to break
the fibers. Those fibers which are long keep their homogeneity as illustrated
on figure 4 in the drawings. Fibers 9 bend under pressure and do not mix
with fibers 10. Fibers 10 constitute a buttress for the fibers which keep this
homogeneity thanks to binding 11. At the same time, fibers 10 protect
inside binding 11 against wear and act as a guard to prevent long fibers
from breaking. The broom may therefore be bent in both directions
without breaking.

Even though only one specific form of the invention has been
illustrated and described, it is well understood that various changes in the
construction of the invention may be made as long as its idea is not
departed from as claimed in the following claims.

The embodiments of the invention in which an exclusive property or
privilege is claimed are defined as follows:

1. A broom made up of one bunch of fibers attached to one end of
a handle, said fibers being in two layers, that is, that the fibers are in
two groups of different length, the said group of fibers longer than the
ones from the other group forming the center of the bunch while said
other group surrounds it.

2. A broom as claimed in claim 1, in which said fibres of said two
groups include transversal bindings, the bindings of said center of
bunch being underneath said other group surrounding it.

3. A broom as claimed in claim 1, in which said fibers of two said
groups include transversal bindings, the bindings of said center of
bunch being underneath said other group surrounding it and suspended
to said bindiﬁgs of said other group.

4, A broom such as claimed in claim 1, in which said fibres of said
two groups include transversal bindings, the bindings of said center of
bunch being underneath said other group which surrounds it and
suspended by small strings to said bindings of said other group.

On January 28, 1959, Marchessault assigned this patent to
the plaintiff.

In connection with the application for Patent No. 554,-
826, Marchessault was represented by a patent attorney
whose name was Albert Fournier. Fournier, in February,
1957, also made an application on behalf of Marchessault
for an 1nvention concerning curling brooms under the
United States patent legislation.

The claims put forward in the original United States
application were not in the same terms as the claims
subsequently allowed in the Canadian patent, but they
followed the same general lines. They were all rejected by
the United States Patent Office on the ground that they
were anticipated by prior patents. In May, 1959, Fournier
was replaced by Pierre Lesperance as Marchessault’s attor-
ney in connection with his United States application. After
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some negotiation, a United States patent issued, on May 16,
1961, containing a number of claims, of which the first,
second and fifth read as follows:

1. A broom for use in the game of curling comprising a head and a
staff to which the head is attached, said head being formed of long
fibers, closely spaced bindings extending around said fibers, an addi-
tional flexible binding loosely surrounding and loosely stitched through
said fibers and slidable relative to said fibers and spaced from said first
named bindings a distance about half way between the sweeping end of
the broom and said closely spaced bindings, and flexible ties having one
end connected to said additional binding and having their other end
fixed with respect to said first named bindings in order to prevent
glipping of said additional binding off said fibers.

2. A broom for use in the game of curling comprising a head and a
staff to which the head is attached, said head being formed of a
central bunch, and an outer bunch of fibers, substantially closely spaced
bindings extending around the two bunches of fibers, and an additional
binding surrounding only the central bunch of fibers and covered by
the fibers of the outer bunch, said additional binding being spaced from
said first named bindings a distance about half way between said first
named bindings and the sweeping ends of said fibers.

5. A broom for use in the game of curling comprising a head and
a staff to which the head is attached, said head being formed of a
central bunch of relatively long fibers and an outer bunch of shorter
fibers forming a skirt surrounding the upper part of the central bunch,
closely spaced cord bindings extending around the two bunches of
fibers, and an additional cord binding swrrounding only said central
bunch of fibers and covered by the free end portions of the fibers of the
outer bunch, said additional cord binding being spaced from said first
named cord bindings a distance about half way between said first
named cord bindings and the sweeping ends of said fibers.

On March 21, 1962, the plaintiff filed a “Petition for
Reissue” in the Canadian Patent Office pursuant to section
50 of the Patent Act, which reads as follows:

50. (1) Whenever any patent is deemed defective or inoperative by
reason of insufficient description or specification, or by reason of the
patentee claiming more or less than he had a right to claim as new, but at
the same time it appears that the error arose from inadvertence, accident or
mistake, without any fraudulent or deceptive intention, the Commissioner
may, upon the surrender of such patent within four years from its date and
the payment of the further fee hereinafter provided, cause a new patent, in
accordance with an amended description and specification made by such
patentee, to be issued to him for the same invention for the then unexpired
term for which the original patent was granted.

(2) Buch surrender takes effect only upon the issue of the new patent,
and such new patent and the amended description and specification have
the same effect in law, on the trial of any action thereafter commenced for
any cause subsequently accruing, as if such amended description and
specification had been originally filed in their corrected form before the
issue of the original patent, but in so far as the claims of the original and
reissued patents are identical such surrender does not affect any action
pending at the time of reissue nor abate any cause of action then existing,
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and the reissued patent to the extent that its claims are identical with the
original patent constitutes a continuation thereof and has effect continuous-
ly from the date of the original patent.

(3) The Commissioner may entertain separate applications and cause
patents to be issued for distinct and separate parts of the invention
patented, upon payment of the fee for a reissue for each of such reissued
patents.

The Petition for Reissue reads as follows:

The Petition of Curl-Master Mfg. Co. Ltd.,, whose full post office
address is 1575 Craig Street, East, Montreal, Province of Quebec, Canads,
SHEWETH:

(1). That Your Petitioner is the patentee of Patent No. 554,826 granted
on the twenty-fifth day of March, 1958, for an invention entitled:

“BROOM”

(2) That the said Patent is deemed defective by reason of insufficient
description or specification and by reason of the patentee having claimed
more in certain respects and less in other respects than that he had the
right to claim as new.

(3) That the respects in which the patent is deemed defective are as
follows: In the description of the Patent there is insufficient description as
to the purpose of the low binding 11 and of the ties 12.

The low binding 11 actually prevents spreading apart of the long fibers
during sweeping. In the description of the original Patent this is only
mentioned in an inferential way on page 6, line 11, wherein it is stated “et
ces dernitres conservent cette homogénéité grice & la ligature 11.”
(translation, page 3, line 27, “which keep this homogeneity thanks fo
binding 117).

Furthermore, the description of the original Patent only mentions in
an inferential way that the low binding surrounds and is loosely stitched
through the fibers as follows: Page 4, lines 6, 7 and 8: “Cette dernitre
ligature est relie par des cordelettes aux ligatures supérieures afin qu’elle
ne puisse se déplacer.” (translation, page 1, lines 28, 29 and 30: “This last
binding is attached by small strings to the top bindings in order that it
cannot move.”) Page 5, line 25, “pour que cette ligature ne puisse se
déplacer elle est reliée & 1a ligature 7 ou & tout autre partie fixe du balai par
des cordellettes 12 ou tout autre lien.” (translation, page 3, lines 15, 16, 17:
“In order that this binding does not move, it is attached to binding 7 or to
any stationary part of the broom by small strings 12 or any other tie.”)

In accordance with the invention it is important that said low binding
11 be stitched loosely enough in order to slide on the fibers so as to allow
flexibility in the bending of the fibers during sweeping.

Claim 1 of the Patent, which claims the broad idea of having a broom
head of stepped formation with a central group of long fibers and an outer
group of shorter fibers forming a skirt swrrounding the central group, is
probably somewhat too broad in view of US. Patent: Struve-1,115,255-
October 27, 1914.

Claim 2 of the Patent which mentions the bindings surrounding the
center bunch of fibers and surrounded by the outer bunch of fibers depends
on claim 1 and is deemed too restricted because the Patentee’s broom could
very well be made without the skirt or outer bunch of shorter fibers. Such a
broom is certainly operative as a curling broom and the low binding 11
would continue to exert its essential function although it will last a shorter
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time because of the absence of the protection afforded by the skirt of outer
fibers.

Claims 3 and 4 of the Patent are also defective for the reasons given in
connection with claim 2.

(4) That the error arose from inadvertence, accident or mistake, with-
out any fraudulent or deceptive intention in the following manner:

That the patent application which resulted in the above noted Patent
was prepared by Albert Fournier in the month of February 1956 at which
time Mr. Fournier was suffering from a heart condition which somewhat
impaired his work efficiency; Mr. Fournier died in fact in August 1958.
Therefore, he did not fully comprehend the purpose of and working of the
low binding 11 and of the importance of ties 12 of the inventor’s broom. On
the other hand, the inventor himself was not fully conversant with the
requirements of a patent application to wit the fact that he delegated to
Mr. Fournier the task of preparing a patent application and obtaining a
patent for his invention. Moreover, the Canadian Examiner only cited
against the original patent application. U.S. Patent 2,043,758-Lay-June
9, 1936. Therefore the Patent issued without knowledge either by the
Patentee, his Patent Agent, or the Canadian Office, of a prior Patent
teaching that it was known to have a broom with a stepped construction
which might render claim 1 of the Patent invalid.

(5) That knowledge of the new facts stated in the amended disclosure
and in the hght of which the new claims have been framed was obtained
by Your Petitioner on or about the last days of December 1958, in the
following manner: At that time an official action had been received from
the U.S. Examiner citing the Struve U.S. Patent mentioned above against
the Patentee’s corresponding U S. patent application Serial No. 640,676
dated February 18, 1957. Copy of this Patent was ordered from the Patent
Office and it was then discovered that it showed the stepped construction of
Applicant’s US. claim 1 which at that time somewhat corresponded to
claim 1 of the Canadian Patent. In December 1958, the Canadian Patent
was already issued. In view of the situation of the U.S. patent application
at that time, it was decided to await the issue of the U.S. Patent before
injtiating re-issue procedure in the Canadian Patent. The eventual US.
Patent claiming the Patentee’s invention finally issued on May 16, 1961,
under U.S, Patent 2,983,939,

(7) That Your Petitioner hereby appoints PIERRE LESPERANCE,
whose full post office address is 934 St. Catherine Street, East, Montreal,
Province of Quebee, Canada, as his agent, with full power of revocation
and substitution, to sign the petition and drawings, to amend the
specification and drawings, to prosecute the application, and to receive the
patent granted on the said application; and ratifies any act done by the
said appointee in respect of the said application.

(8) Your Petitioner therefore surrenders the said original patent and
prays that s new patent may be issued to him in accordance with the
amended specification herewith, for the unexpired term for which the
original patent was granted.

Signed at Montreal, P.Q., this 21st day of March 1962.

CURL-MASTER MFG. CO. LTD.
F. Marchessault (signed)

president
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On January 29, 1963, Patent No. 656,934 was issued as a
“reissue” patent pursuant to section 50 of the Patent Act.
The specification reads in part as follows:

The present invention relates to a new broom specifically adapted for
the game of curling.

In the game of curling, brooms are used for sweeping the ice ahead of
the stone sliding on the ice. This has the effect of removing dirt or ice
particles and temporarily melting the sandy like frost which covers the ice
surface thus making it more slippery so that the stone will travel farther.

Prior to the present invention, brooms identical in construction to
household brooms were used for curling, except that they had longer fibers
than household brooms. Conventional household brooms comprise a
wooden handle or staff to the lower end of which a head is attached, said
head consisting of fibers usually secured to the staff and held together as a
bunch by means of a wire binding and also by several cord bindings spaced
from each other, surrounding the fibers and stitched through the fibers in a
tight manner. Because these cord bindings are located in the upper part of
the broom head and that the fibers of the broom head are long, the fibers
had a tendency to spread excessively when the broom was used for
sweeping the ice, and to break, especially at the lowermost cord binding,
rendering the old time broom ackward (sic) to use.

It is the general object of the present invention to provide a curling
broom which obviates the above disadvantages and which more particularly
prevents spreading apart of the fibers of the conventional curling brooms
when the broom head is pressed on the ice.

Other objects of the present invention reside in the provision of a
curling broom which is of light weight construction and is easy to
manipulate and efficient for ice sweeping in the game of curling, and which
has a long life because the fibers do not break easily.

The broom in accordance with the present invention is essentially
characterised by the provision of low binding stitched loosely enough to
slide on the fibres and spaced a substantial distance downward towards the
outer ends of the fibers from the conventional cord bindings of the broom,
said low cord binding preventing the fibers from spreading apart and
maintaining the bunch of fibers in flat condition while at the same time
allowing the individual fibers to curve freely when the broom is pressed on
the ice, due to the fact that the low binding can slide along the fibers.
Thus, the flexibility of the fibers is not impaired.

In accordance with the invention, the low binding is prevented from
sliding off the outer end of the fibers by being attached by flexible ties.

In accordance with another characteristic of the invention, the main
bunch of fibers is surrounded by an outer bunch of shorter fibers defining a
skirt and overlying the low cord binding so as to protect the same against
wear ag it is known that when the broom is manipulated, the low cord
binding due to its very low level position strikes the ice during sweeping
motions,

(At this point there is a description of how to make an
embodiment of the invention.). ..

While a preferred embodiment in accordance with the present inven-
tion has been illustrated and described, it is understood that various
modifications may be resorted to without departing from the spirit and
scope of the appended claims.
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The Embodiments of the invention in which an exclusive property or 1965
privilege is claimed are defined as follows: CoRL-

1. A broom for use in the game of curling comprising a head and a  MASTER
staff to which the head is attached, said head being formed of fibers MFI'? Co.
and including fiber binding means in the zone of said head attached to :D ;
sald staff, a low flexible binding surrounding and stitched loosely Arras
enough through said fibers to be slidable relative to said fibers, and Brusm Lap.
spaced a substantial distance from said fiber binding means and flexible _
ties connecting said low binding to said head in order to prevent Ja‘fl_(ff’P ’
slipping of said low binding off said fibers.

2. A broom for use in the game of curling comprising a head and a
staff to which the head is attached, said head being formed of a central
bunch and an outer bunch of fibers and including bindings extending
around the two bunches of fibers, a low binding surrounding and
loosely stitched through the central bunch of fibers only, slidable with
respect to said central bunch of fibers and covered by the fibers of the
outer bunch, said low binding being spaced a substantial distance from
said first named bindings, and flexible ties connecting said low binding
to said head in order to prevent slipping of said low binding off said
fibers.

3. A broom as claimed in claim 2, wherein said outer bunch is
constituted by fibers shorter than the fibers of the central bunch,
whereby said outer bunch forms a skirt surrounding the upper part of
the central bunch, said low binding being disposed underneath and
covered by the free end portion of the fibers of the outer bunch.

4. A broom for use in the game of curling comprising a head and a
staff to which the head is attached, said head being formed of a central
bunch of long fibers and an outer bunch of shorter fibers forming a
skirt surrounding the upper part of the central bunch, said head
including bindings extending around the two bunches of fibers, and a
low flexible binding surrounding and loosely stitched through said
central bunch of fibers only and slidable relative to the fibers of said
central bunch and covered by the free end portions of the fibers
of the outer bunch, said low binding being spaced about half
way between said first named bindings and the sweeping ends of said
long fibers, and flexible ties attached to the low binding at one end
and having their other end connected to said head in order to
prevent slipping of said low binding off the fibers of said central bunch.

It is common ground that the defendant did manufacture
some brooms, both in the period between the issue of Patent
No. 554,826 and the issue of Patent No. 656,934 and in the
period since the issue of Patent No. 656,934, which, in my
view, fall clearly within Claim 3 of Patent No. 656,934. The
plaintiff contends that Claim 3 of Patent No. 656,934 is
substantially identical to Claim 4 of Patent No. 554,826.
The plaintiff’s case was closed on an understanding between
the parties and the Court that, if the plaintiff had made out
a case for one act of infringement of either patent, there

would be
92711—2
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Eﬁf (a) areference as to what acts of infringement had been
CurL- committed, and
MasTER .
Mra. Co. (b) a reference as to the damages flowing from such acts
L;,m of infringement, or a reference for an accounting of
Bnés??im profits depending upon what relief the Court deter-
—_ mines that the plaintiff is entitled to.
Jackett P.

__ " Tt is therefore unnecessary for me to make any further find-
ing of fact concerning such matters.

I find as a fact that the broom that Marchessault put on
the market in the fall of 1955 was the embodiment of an
invention of which Marchessault was the inventor. Leaving
aside the element of the short outer skirt as a protection
against the breaking of the sweeping straws at the bottom
factory binding and as a support for the sweeping straws, in
my opinion, the loose lower cord around the sweeping straws
a substantial distance down the broom from the factory
bindings (which I have already described), by virtue of its
effect of keeping the sweeping straws in a compact bundle
without interfering with their flexibility, created a curling
broom that was substantially different from the brooms
previously used by curlers and definitely more satisfactory
to them. It was not anticipated in my view by any of the
earlier patents or by Ken Watson’s personal practice of
putting a loose string an inch or so below the factory
binding (Ken Watson himself admitted that Marchessault
deserved the credit for getting the loose string ‘“‘down there”
although he thought that his loose string involved the same
principle). The new element was relatively simple, it is true.
It resulted, however, in a radically different broom that was
so much more useful (judged by the assessment of those
who used curling brooms) that it immediately came into
great demand. There is no doubt in my mind that it was an
‘“Invention” within the meaning of the Patent Act in the
sense that it was “new” and “useful”. It was an inventive
step forward. I also find that the combination of the element
of the loose lower binding and the element of the short outer
skirt as a means of protecting the loose lower binding from
wear also constituted an invention for the same reasons.

Unfortunately, I have come to the conelusion that neither
of those two inventions are either disclosed or claimed by
Patent No. 554,826 and that section 50 of the Patent Act
does not authorize the grant of a reissue patent for an
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invention that has not been disclosed or claimed by the
original patent.

Section 50 authorizes the Commissioner to cause a new
patent to be issued “for the same invention . . . for which the
original patent was granted”. See Northern Electric Co. Ltd.
v. Photo Sound Corpn.* where Maclean J. (as he then was)
at page 89 summarized the effect of the reissue provision as
follows:

. . .the purpose of a re-issue is to amend an imperfect patent, defects of
statement or drawings, and not subject~-matter, so that it may disclose and
protect the patentable subject-matter which it was the purpose of that
patent to secure to its inventor. Therefore the re-issue patent must be
confined to the invention which the patentee attempted to describe and
claim in his original specification, but which owing to “inadvertence, error
or mistake,” he failed to do perfectly; he is not to be granted a new patent
but an amended patent. An intolerable situation would be created if
anything else were permissible. It logically follows of course, that no patent
is “defective or inoperative” within the meaning of the Act, by reason of its
failure to describe and claim subject-matter outside the limits of that
invention, as conceived or perceived by the inventor, at the time of his
invention.

See also the same case on appeal to the Supreme Court of
Canada® where Duff C.J., delivering the judgment of the
Court said at page 651:

First of all, the invention described in the amended description or
specification and protected by the new patent must be the same invention
as that to which the original patent related.

and at page 652:

The statute does not contemplate a case in which an inventor has
failed to claim protection in respect of something he has invented but
failed to describe or specify adequately because he did not know or believe
that what he had done constituted invention in the sense of the patent law
and, consequently, had no intention of describing or specifying or claiming
it in his original patent. The tenor of the section decisively negatives any
intention to make provision for relief in such a case3.

Patent No. 656,934 was issued for a broom “essentially
characterized by the provision of low binding stitched loose-
ly enough to slide on the fibers and spaced a substantial
distance downwards towards the outer ends of the fibers
from the conventional cord bindings of the broom, said low
cord binding preventing the fibers from spreading apart and
maintaining the bunch of fibers in flat condition while at the
1119361 Ex. CR. 75. 211936] S.C.R. 649.

81 have in mind that Duff CJ, in the following paragraph, com-
ments, “In this connection,” on an aspect of the section that he was
discussing that was the subject of an amendment before the legislation
was reproduced in the present section 50. I do not understand the passage

quoted to be dependent on that comment.
92711—23
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same time allowing the individual fibers to curve freely
when the broom is pressed on the ice, due to the fact that
the lJow binding can slide along the fibers.” That, in my
opinion, is the nub or the genius of the invention. It is not,
in my opinion, to be found disclosed, either expressly or by
_reagonable inference (I should have thought there is some

Jackett P. oubt as to whether a specification can disclose an invention

by inference), in Patent No. 554,826, which contains a
general description of the patent for which it is issued in the
following paragraph:

Dans les buts précités, l'invention consiste en un faisceau plat de
longues fibres végétales fixées sur un bout d’un manche. Le faisceau est &

by

deux étages c’est-d-dire que les fibres extérieures ne se rendent pas a
Pextrémité. Comme tous les balais, & courte distance de la fixation au
manche, le faiscean de fibres comporte plusieurs ligatures transversales qui
sont cachées par une gaine de toile. Les fibres se rendant a l'extrémité du
balax comportent en outre une ligature transversale cachée par les fibres
extérieures. Cette dernitre ligature est relide par des cordelettes aux
ligatures supérieures afin qu’elle ne puisse se déplacer.

The essential elements of the loose lower cord are neither
expressed nor suggested either in this paragraph or else-
where in the original patent. I cannot accept the suggestion
that the elements of looseness and slideability is in any way
indicated by the words ‘“reliée par des cordelettes aux
ligatures supérieures afin qu’elle ne puisse se déplacer” or by
the expression “suspendues par cordelettes” in Claim 4.
Nowhere is there any indication of the equally important
element of the position of the loose lower cord substantially
down the straws from the factory bindings toward the
sweeping end of the broom.

In my view, a reissue patent under section 50 of the Pat-
ent Act can replace a defective or inoperative patent with a
valid patent by substituting a sufficient description or
specification for an insufficient description or specification
or by adding or omitting claims but it cannot be for any in-
vention other than an invention disclosed by the original
patent. The invention that is embodied in the brooms that
Marchessault put on the market in 1955, prior to applying
for either patent, and that is disclosed in Patent No.
656,934, the reissue patent, is not disclosed in Patent No.
554,826, and Patent No. 656,934 is therefore invalid.

Patent No. 554,826 is invalid because the class of broom
described in it is not a new and useful broom and is not
therefore an invention. Claim 4, the only claim that the
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plaintiff endeavoured to support, is, among other things, for
an unspecified number of bindings around the sweeping
straws, whether tightly or loosely bound and in any position
between the factory bindings and the end of the outer skirt.
It would extend to what Ken Watson did and to many
embodiments which would obviously not be good curling
brooms as well as to the broom made by Marchessault in
1955. Patent No. 554,876 claims too much and is invalid.

I do not therefore need to come to any conclusion with
reference to the several other submissions made for the
defence.

The action is dismissed and the prayer in the counter-
claim for a declaration that both patents are invalid is
granted. Costs follow the event.

Action dismissed; counterclaim allowed.

1] cannot accept the submission that a wide claim may be restricted
by reference to an illustration used in describing a particular embodi-
ment. See Northern Eleciric Co. Ltd. v. Photo Sound Corpn., supra.
See also United Merchants and Manufacturers, Inc. v. A. J. Freiman
Limited, et al. [1965] 2 Ex. C.R. 690. Cases such as George Haitersley &
Sons Ltd. v. George Hodgson Lid., [1906] 23 R.P.C. 192, upon which
counsel for the plaintiff relied, are distinguishable. In that case, the
claims were expressly framed by reference to the illustration and de-
scription and there was no statement such as there is in Patent No.
554,826, viz., «Quoiqu'une seule forme spéeifique de linvention ait été
illustrée et déerite, il est bien entendu que divers changements & Ia
construction de Vinvention peuvent &tre effectués pourvu que I'on ne
se départe pas de son esprit tel que réclamé dans les revendications qui
suivent.»
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T‘ig%’z“ ONTARIO ADMIRALTY DISTRICT
——
Jan. 27,28 BerwEEN:

195  CARGILL GRAIN COMPANY
Sept.8  LIMITED and SCREATON PLAINTIFFS;
GRAIN LIMITED .........

N. M. PATERSON & SONS

LIMITED .......cccvvvn... DrruNDANT.
Axp BETWEEN
SMITH VINCENT & CO. LIM- b .
ITED ©.oooviiiieennnn., LAINTIFF;
AND
N. M. PATERSON & SONS 5
LIMITED ................. EFENDANT.

Shipping—Damage to cargo from wetting—Special winter storage contract—
Damage ascertained after vessel tied up for winter—Proof of negligence
—Damage prime facie proof—Onus—Water Carriage of Goods Act,
RS8.C. 1952, c. 291, Schedule, Article IV (2).

In early December 1960 the ship Ontadoc carried a cargo of grain from
Fort William to Goderich, Ontario. The grain remained aboard the
vessel in Goderich under a special winter storage contract. At the end
of December it was discovered that snow on No. 7 hatch cover was
melting and investigation disclosed that the grain in No. 7 hatch had
suffered damage from wetting. The owners of the grain sued the
shipowner for the damage to the grain. Article IV(2) of the Schedule to
the Water Carriage of Goods Act, RS.C. 1952, ¢. 291 (which governed
the bills of lading) relheves a shipowner of lhability for loss or damage
resulting, snter alia, from the conduct of the master in the operation of
the ship and from perils of the sea. The special winter storage contract
also relieved the shipowner of liability for damage resulting from perils
of the sea and for damage resulting from circumstances other than
negligence, and placed the burden of establishing negligence on the
person asserting it. At the trial evidence was given that in the course of
the voyage from Fort William to Goderich the vessel encountered
heavy weather and that waves broke over the ship at approximately
the position of No. 7 hatch. Defendant contended that the damage was
caused by a peril of the sea and from the master’s failure to alter the
course of the voyage to prevent the incursion of water.
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Held, plaintiffs were entitled to succeed. The fact of the damage to the
grain satisfied the onus on plaintiffs by raising a prima facie case of
negligence against the defendant which could only be met by proving
what actually oceurred. This the defendant had failed to do, as it was
uncertain from the evidence whether the grain was damaged during ‘the
voyage or after the ship arrived at Goderich.

Gosse Millerd v. Can. Gov't Merchant Marine Litd. [19271 2 K. B. 432,
per Wright J. at p. 434 et seq.; Canada Rice Mills Ltd. v. Union
Marine and Gen. Ins. Co. [1941] A.C. 55, applied.

ACTIONS for damages.
A. 8. Hyndman for plaintiffs.
J.J. Mahoney and C. Mason for defendant.

WeLLs D.J.A.:—These are two actions tried together.
Both concern the damaging of grain carried by the ship
Ontadoc from Fort William to the port of Goderich. The
bills of lading in each case are dated December, 1960 and as
appears from the certificates filed at the time of shipment,
the goods which consisted of barley and two grades of
Northern Manitoba wheat, were all in apparent good order
and condition on loading.

The voyage took place and the steamship duly reached
the port of Goderich on December 5, 1960. This grain, in
each case, was subject to a special contract for private
storage aboard the Ontadoc and the grain was to be kept in
winter storage until April 15 in the succeeding year.

Somewhere towards the end of the month, in the vicinity
of December 27, it was discovered that snow on hatch cover
at No. 7 hatch was melting and on investigation it was
discovered that some of the grain had been wetted and as a
result it had heated. It was an area under what had been the
cover of hatch No. 7, which has been variously described by
the witnesses. Mr. Stoddard deseribed the situation from the
melting of the snow on the hatch cover at about an area of 4
feet. Mr. Meno, for the Salvage Association of London, who
did not see it until about January 6, 10 days after the
situation was first discovered, said that the section of grain
affected was on the starboard side of No. 7 hatch. He
described it as a distinctly localized area about 4X5 feet in
diameter. All those who examined it complained of the
pungent and acid odour. The condition of the grain in the
other holds was perfect, except for the odour which had
penetrated and affected the rating of some of the other
grain.
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The grain itself was apparently wet and damp on top and
the charring process which turned it black from its heating,
was at the bottom of the heap, not at the top. One of the
witnesses called by the defendants said that they were able
to contain the damaged grain by a sort of coffer dam or
metal sheet which they sank around it to the bottom of the
hold.

Stoddard who was the ship keeper for the winter storage
said that when he noticed it he called Mr. Robinson who
looked after the ship owner’s interest in Goderich. He saw
the grain subsequently discharged from the ship and de-
seribed how some of the grain was black, not on the top, nor
in his opinion, all the way down.

Captain Robinson had been a Master Mariner for 33
years and he also testified. He was acting as Harbour
Captain at Goderich that winter and he saw the damaged
grain about December 27 when Stoddard called him. He said
that when he took the leaf from the hold cover the grain was
steaming, warm and damp and coamings were wet from
condensation. The grain was not removed until nearly a
week later and it was he who described making a coffer dam
3 feet deep around the grain.

He said the damaged grain had a spread of 10 feet at the
bottom and in his opinion the charred grain, which looked
like charcoal, had spread from near the top to the bottom.
On cross examination he described seeing steam, but no
flame or smoke. He also mentioned the strong odour. He did
not recall saying that there was any oakum missing,
he said both pads were on the hatech cover. There was no
caking of the grain on top, but there could have been little
chunks of it. He said that Mr. Meno and Mr. Loeser were
both present at the time of the unloading. He said that at
that time the pad on top of the hatch cover had been
removed.

Johnston, who was the Assistant Superintendent of the
Goderich Elevator and Transport Company also testified
that the grain was wet and had quite an odour to it. He
thought the area affected was the width of the hatch, 10 or
12 feet, and he said that at a depth of about 6 or 7 feet it was
burnt. There was no burning on top, but it was quite wet.
The damaged grain he saw was barley. He had never seen
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grain burned like this before, although he had been with the
elevator company some 36 years.

As a result the Cargill Grain Company Limited and
Screaton Grain Limited claim damages in the sum of $15,-
037.41. Smith Vincent & Co. Limited the other plaintiff in
the second action claim damages in the sum of $28,408.02.

Paragraph 6 of the bills of lading appears to be the same
in all the bills and is as follows:

All the terms, provisions and conditions of the Canadian Water
Carriage of Goods Act 1936, and of the rules comprising the Schedule
thereto are, so far as applicable, to govern the contract contained in this
Bill of Lading and this Bill of Lading is to have effect subject to the
provisions of the Rules as applied by the said Act. If anything herein
contained be inconsistent with the said provisions, it shall to the extent of
such inconsistency and no further be null and void.

On the back of each bill of lading there is endorsed a
special contract for storage aboard the 8. S. Ontadoc from
December 2, 1960 until April 15, 1961.

It would appear to me that paragraphs 1 to 5 are the
conditions that are applicable to the facts of this case and
they are as follows:

1. It is understood and agreed that the vessel is to be considered as a
vessel and not a warehouse throughout the storage period. It is
further understood and agreed that the shipowner is not engaged in
the business of warehousing grain or any other commodity and
does not hold itself out generally as engaged in the business of
storing grain for profit, and hereby assumes no obligation in
respect to inspecting, ventilating, or conditioning cargo during the
storage period referred to in this contract. If the shipowner receives
any information indicating that the grain is, or is likely to be
damaged, 1t shall be its obligation to report this information
promptly to the shipper.

2. The shipowner does not warrant the fitness of the vessel or its
appliances for the storage of grain, but does warrant to use due
diligence to furnish a seaworthy vessel as a bulk carrier of grain for
the storage period. The shipowner shall not be liable for loss or
damage due to any defect, latent or otherwise, in the vessel or its
appliances if at the time of loading the grain it shall have exercised
due diligence to furnish a seaworthy vessel as a bulk carrier of
grain.

3. The shipowner shall not be liable for loss or damage to the grain
whensoever and howsoever occurring, not due to its negligence or
the negligence of its servants and employees.

4. Notwithstanding the provisions of the foregoing paragraph, the
shipowner in any event shall not be liable for any loss or damage
to the grain by collisions, perils of the sea, or fault or error in
navigation of the vessel; or by fire unless the fire is caused by the
neglect or design of the shipowner.

5. The burden of establishing negligence will be on the person
asserting it.
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The defence consists of a general denial and an assertion
that the loss or damage arise from perils, danger and
accidents of the sea for which the defendant was not
responsible and paragraphs 9, 10 and 11 of the statement of
defence in the Cargill action and in the Smith Vincent & Co.
Limited action are as follows:

9. On passage across Lake Superior the said 8.8. Ontadoc steering 120
degrees on the downbound course encountered strong winds from
the South South West causing waves to break over the ship on the

starboard side at approximately the position of number seven
hatch.

10. At 1305 hours on the 3rd day of December 1960 with the weather
continuing to deteriorate and seas continuing to break over the
vessel the ship’s course was altered to 130 degrees.

11. With the alteration of course no further water was shipped on
deck. The vessel arrived at the Port of Goderich on December 5,
1960, without further incident.

In consequence of this alteration of course no further
water was shipped on deck. The defendant’s explanation is
that during this period water entered the hold by way of the
hatch cover supporting bar aperture at the forward
end of hatch No. 7 on the starboard side and that
as a result the grain in No. 3 hold, directly beneath the
named hatch cover became wetted and subsequently fired.
They submit that this was a peril of the sea for which they
were not liable.

In addition it is also pleaded by the defendant that such
loss or damage resulted from the act of those controlling the
ship, in failing to alter the course of the vessel in time to
prevent the incursion of water into No. 3 hold.

These defences are obviously directed to the rules under
the Water Carriage of Goods Act, 1936, c. 419, s. 1,
which is now found in e. 291, R.S.C. 1952. By that statute
every bill of lading is directed to contain an express state-
ment that it is to have effect subject to the provisions of the
rules as applied by the Act. Article 4 of the rules, para-
graph 2 sets out a number of circumstances under which
neither the carrier nor the ship be responsible for loss or
damage. It is sufficient to quote Article 4, par. 2, sub-
items (a) to (¢) as follows:

2. Neither the carrier nor the ship shall be responsible for loss or damage
arising or resulting from,
(a) act, neglect, or default of the master, mariner, pilot or the servants
of the carrier in the navigation or in the management of the ship;
(b) fire, unless caused by the actual fault or privity of the carrier;
(¢) perils, danger, and accidents of the sea or other navigable waters;
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The defendant in opening its case called a meteorologist
with the Department of Transport stationed at the weather
office at Malton Airport, by name Wyllie. He produced a
copy of a letter from the Department of Transport Air
Services Office at 315 Bloor Street W., Toronto. This letter
was from the Director Mr. McTaggart-Cowan and from it
the witness read paragraphs 2 and 3, which are as follows:

Included are (1) copies of the Lake Forecasts issued on December 3,
1960 together with a copy of the decoding tables and (2) reports from three
ships which were in the area on the date in question.

An examination of the weather maps for this date indicates that
southwesterly winds in the range of 10-15 m.p.h. were reported from land
stations and it would be reasonable to expect that speeds of 20-25 knots
would be attained over open water. No precipitation was reported in this
area on December 3.

Mr. Wyllie said that these winds were not unusual, which
would seem a reasonable view to take of the whole circum-
stances.

The Captain of the Ontadoc was then called and he
described the loading of the ship. The wind was first a light
wind from the South West and as he proceeded it freshened
around 1:00 p.m. He put it somewhere between 20 and 25
miles an hour. The ship’s scrap log was produced and
marked as Exhibit 10. He stated the entries were made by
the mate between noon and 1:00 p.m. on December 3. He
then described how the ship started to take a little water
over the starboard side a little abaft the beam. The wind
was on the starboard side. He said there was no water
coming over forward of Number 7 hatch but at times there
was a foot of water coming over No. 7. It kept up for around
three hours when he changed course and no further water
came aboard. The ship apparently had a draft of about 19.16
aft and 18 feet 2 or 3 inches at the bow. He placed the
freeboard of the ship at nearly 8 feet. He stated that it was
customary to hawl off but he was not in a hurry and it was a
good thing to keep closer to the land under the circum-
stances. He had no reason to fear for the safety of the cargo
or the ship.

MeDonald, the first mate, also testified that when they
left the weather was good and he described the battening
down of the hatches, particularly when the loading finished
at 2250 hours. The hatches were battened down at night,
and he said that the deck was illuminated. Later on he said
that the ship left the dock at around 11:30 p.m. at which
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time the battening down process had been completed. He
was on watch when the ship cleared and continued until
4:00 a.m., coming back on duty at about noon on December
3. He placed the freeboard of the ship at around 9 feet and
according to his recollection the wind became stronger at
around 12:30 p.m. and the ship’s course was changed at
1305 hours. He said after the course was altered the water
continued “a little slop”. There was no rain or snow and he
described their arrival at Goderich on December 5 at
which time he said that he had no reason to think that the
cargo was damaged. He inspected the tarpaulins on the
hatch covers generally at Goderich but found no damage
to them.

Looking at the scrap log, Exhibit 10, the ship was appar-
ently steering a course of 120 degrees at 1044 on December
3. The wind was described as coming from the South South
West and moderate and the weather was described as clear.
The next entry is at 1305 hours when the course was altered
to 130 degrees and the entry as to wind is a ditto mark
under the letters S.5.W. and then the word “strong” is writ-
ten in and on looking at it, it would appear to be in a dif-
ferent handwriting than other entries around about it. I
am not able to say this with any certainty whatsoever as
no one was examined in respect to these entries in regard
to the handwriting. I simply mention the word “strong”
as having a somewhat unusual appearance when one looks
at the log book.

After the damaged grain was discovered Captain Chap-
man was ordered by the owners to execute an instrument of
protest, which he did as Master of the Ontadoc and this was
done on December 30 some 27 days after the events to
which it related. Captain Chapman’s statement of what

occurred at that time is as follows:

At One O’Clock in the afternoon of December 3rd, 1960 a strong
southerly wind was encountered with heavy seas over the deck of the said
ship. The ship hauled up for three hours and at Four O’Clock in the
afternoon of December 3rd, 1960 the wind and sea diminished and the ship
proceeded to the Port of Goderich arriving Monday, December 5th, 1960 at
Five O'Clock A M.,

In connection with this evidence I have to reach conclu-
sions on two points. Whether I can accept this evidence,
which is not contradicted, and if I do accept it whether it is
a peril of the seas, which would excuse the defendant from
liability, pursuant to the terms of the Bills of Lading.
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Quite frankly I have considerable doubt whether the
weather was as heavy as the Master’s protest would indi-
cate. Looking at the log book I have some suspicion and it is
only a suspicion, as to when the word “strong” was inserted,
nor it does not seem to me that the evidence of Captain
Chapman, the mate McDonald, the pleadings and the
protest are entirely consistent.

In my opinion there is a certain element of exaggeration
in describing what occurred when the wind strengthened
around 1:00 o’clock p.m. on December 3. The evidence of
the ship officers does not convince me of its aceuracy.

A great deal of the defendants’ evidence was devoted to
showing the care that had been taken by the defendants in
loading the ship. There is no doubt however, that the water
at some stage got into the grain under hatch cover No. 7. My
difficulty is that I am not certain when it got in or how it got
in. I do not place very much credit in the statement that
water was washing over the part of the deck where the hold
in question was situated. After the loading inspection was
made late at night at Fort William under somewhat uncer-
tain light and everything was certified as being in good con-
dition. A further inspection was made without removing any
of the tarpaulins on or about December 12 at Goderich. It is
quite clear that during the month of December, before the
heating of the grain was discovered, there was snow on the
decks. I am not even sure that the water in question got in
on the voyage, it may have, in some fashion, penetrated
after the ship got to Goderich.

The Judicial Committee of the Privy Council dealt with
a problem of what is a peril of the sea in the case of Canada
Rice Mills Ltd. v. Union Marine and General Insurance Co.2
This was an action on an insurance policy, covering among
other things, perils of the sea. The opinion of the Judicial
Committee was delivered by Lord Wright. The cargo was
rice which was damaged by wetting. A variety of occur-
rences were shown from which it could be inferred that the
damage had been caused by a peril of the sea. The case was
originally heard by a Jury who came to that conclusion. At
page 67 beginning at the third paragraph Lord Wright
reviewed many of the cases dealing with this problem and at
page 68 he summed the matter up in the following words:

1119411 A.C. 55.
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1965 Where there is an accidental incursion of seawater into a vessel at a

C;';I'LL part of the vessel, and in a manner, where seawater is not expected to enter

Grain Co. in the ordinary course of things, and there is consequent damage to the

Lo, thing insured, there is prima facie a loss by penls of the sea. The accident

et al.  may consist in some negligent act, such as improper opening of a valve, or

NUM a hole made in a pipe by mischance, or it may be that sea water is

Parzpsony 2dmitted by stress of weather or some lLike cause bringing the sea over

& SonsLap. openings ordinarily not exposed to the sea or, even without stress of

and weather, by the vessel heeling over owing to some accident, or by the

VSI;“I:;;E breaking of hatches or other covermngs. These are merely a few amongst

& Co.Ltp, many possible instances in which there may be a fortuitous incursion of

v. seawater. It is the fortuitous entry of the seawater which is the perl of the

Pﬁ‘.E ng(;N sea il:!. such cases. Whethe:‘r in any particular case there is .such a loss is a

& Sons L. question of fact for the jury. There are many deck openings in a vessel

- through which the seawater is not expected or intended to enter, and, if it

Wells enters, only enters by accident or casualty. The cowl ventilators are such

D‘_J'_A’ openings. If they were not closed at the proper time to prevent seawater

coming into the hold, and seawater does accidentally come in and do

damage, that is just as much an accident of navigation (even though due to

negligence, which is immaterial in a contract of insurance) as the improper

opening of a valve or other sea connection. The rush of sea water which,

but for the covering of the ventilators, would have come into them and

down to the eargo was in this case due to a storm which was sufficiently out

of the ordinary to send seas or spray over the orifices of the ventilators.

The jury may have pictured the tramp motor vessel heavily laden with 5000

tons of rice driving into the heavy head seas, pitching and rolling

tremendously and swept by seas or spray. The Lordships do not think that

it can properly be said that there was no evidence to justify their finding,

On any voyage a ship may, though she need not necessarily, encounter a

storm, and a storm is a normal incident on such a passage as the Segundo

was making, but if in consequence of the storm cargo is damaged by the

incursion of the sea, it would be for the jury to say whether the damage

was or was not due to a peril of the sea. They are entitled to take a broad
commonsense view of the whole position.

In the case before me no circumstances have been dis-
closed which would explain when the water penetrated to
the grain. In the case of Gosse Millerd v. Canadian
Government Merchant Marine Limilted and the case of
American Can Company v. the same defendants?, the two
actions were tried together and Lord Wright, who was
then Mr. Justice Wright, heard them. It was necessary for
him to consider the Carriage of Goods By Sea Act 1924,
they are in similar form to those attached to our Water
Carriage Goods Act, R.S.C. 1952, ¢. 291, and in doing
so he discussed the rules scheduled in that Aect, and at
page 434 there is a very illuminating discussion of the
rules as follows:

111927] 2 K. B. 432.
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These Rules, which now have statutory force, have radically changed
the legal status of sea carriers under bills of lading. According to the
previous law, shipowners were generally common carriers, or were liable to
the obligations of common carriers, but they were entitled to the utmost
freedom to restrict and limit their liabilities, which they did by elaborate
and mostly illegible exceptions and conditions. Under the Act and the
Rules, which cannot be varied 1n favour of the carrier by any bill of
lading, their liabilities are precisely determined, and so also are their
rights and immunities. In particular, Art. III., r.2, of the Rules is in the
followmg terms: “Subject to the provisions of Article IV., the carrier”
(which means the carrier and any person employed by him to do the
work) “shall properly and carefully load, handle, stow, carry, keep, care
for and discharge the goods carried.” The word “discharge” is used, I
think, in place of the word “deliver”, because the period of responsibility
to which the Act and Rules apply (Art. I. (¢)) ends when they are
discharged from the ship. Art. ITI,, r 3, requires the bill of lading to state
(inter alia) “the apparent order and condition of the goods,” that is, on
shipment.

The words “properly discharge” in Art. ITL,, r2, mean I think, “deliver
from the ship’s tackle in the same apparent order and condition as on
shipment,” unless the carrier can excuse himself under Art. IV. Hence the
carrier’s failure so to deliver must constitute a prima facie breach of his
obligations, casting on him the onus to excuse that breach. That this is so, I
think, is confirmed by the language of Art. IV, r.1, which deals with
unseaworthiness and provides that, in a case of loss or damage resulting
from unseaworthiness, the carrier must prove the exercise of due diligence
to make the ship seaworthy. Art. IV, r.2, contains a long list of matters in
respect of loss or damage arising or resulting from which the carrier is not
to be liable. The excepted causes specified in paras. (¢) to (p) inclusive,
except (I), are all matters beyond the control of the carrier or his servants,
such as sea perils, acts of God, restraint of princes, riots, inherent vice of
the goods, ete. (I) relates to deviation to save Iife and property. (a) deals
with neglect in the navigation or management of the ship, which falls, I
think, under a category different from the care of the cargo. (b) relates to
fire and, following previous statutory protection, gives a wide exemption.
Finally (q) is in these terms: “Any other cause arising without the actual
fault or privity of the carrier, or without the fault or neglect of the agents
or servants of the carrier, but the burden of proof shall be on the person
claiming the benefit of this exception to show that neither the actual fault
or privity of the carrier nor the fault or neglect of the agents or servants of
the carrier contributed fo the loss or damage.” I read the second “or” in the
above paragraph as meaning “and.” In this I agree with the decision of
MacKinnon J. in Brown & Co. v. T. & J. Harrison, (1927) 27 LLL. Rep. 415.

The words of para. (q) expressly refer to the carrier as claiming the
benefit of the exception, and I think that, by implication, as regards each of
the other exceptions, the same onus is on the carrier. He must claim the
benefit of the exception, and that is because he has to relieve himself of the
prima facie breach of contract in not delivering from the ship the goods in
condition as received. I do not think the terms of Art. III. put the
preliminary onus on the owner of the goods to give affirmative evidence
that the carrier has been negligent. It is enough if the owner of the goods
proves either that the goods have not been delivered, or have been
delivered damaged. The carrier is a bailee and it is for him to show that he
has taken reasonable care of the goods while they have been in his custody
(which includes the custody of his servants or agents on his behalf) and to
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bring himself, if there be loss or damage, within the specified immunities. It
is, I think, the general rule applicable in English law to the position of
bailees that the bailee is bound to restore the subject of the bailment in the
game condition as that in which he received it, and it is for him to explain
or to offer valid excuse if he has not done so. It is for him to prove that
reasonable care had been exercised. This was the language of Erle CJ. in
delivering the judgment of the Exchequer Chamber in Scott v. London and
8t. Katherine Docks Co. (1865) 3 H. & C. 596, adopted by the House of
Lords in Dollar v. Greenfield, (1905) The Times, May 19. In Joseph
Travers & Sons v. Cooper [1915] 1 KB. 73, 88. Buckley L.J. said:

“The defendant as bailee of the goods is responsible for their return
to their owner. If he failed to return them it rested upon him to prove
that he did take reasonable and proper care of the goods, and that if he
had been there he could have done nothing, and that the loss would
still have resulted. He has not discharged himself of that onus.”
Buckley L.J. also quotes from Morison Pollexfen & Blair v. Walton,

Unreported the words of Lord Halsbury:

“Tt appears to me that here there was a bailment made to a
particular person, a bailment for hire and reward, and the bailee was
bound to show that he took reasonable and proper care for the due
security and proper delivery of that bailment; the proof of that rested
upon him.”

The principle is also discussed by Atkin L. J. in The Ruapehu, (1925)
21 L1 L. Rep. 310, 315, where he points out that it is wrong to say that the
onus on the bailee to prove absence of negligence does not arise until the
bailor has first shown some negligence on the part of the bailee. I think
that this principle of onus of proof is applicable to the carrier under the
Act. Indeed 1 the general exception of Art. IV, r. 2 (q), it is expressly
laid down. In the facts of this case, if the shipowners claim (as they do
in their pleading) the benefit of that exception, in that damage was due
to wet or damp, they can only succeed by negativing fault or privity.

This judgment was reversed in the Court of Appeal but
restored by the House of Lords. There are two very il-
luminating judgments in that decision which is found in
[1929] Appeal Cases, 223. There is a judgment by the then
Lord Chancellor Hailsham with whom Lord Atkin agreed
and a further judgment by Lord Sumner. For the purposes
of this case I think the matter may be summed up by
quoting part of the headnote, which is found at page 223,
as follows:

Held, that the shipowners having failed properly and carefully to carry,
keep and eare for the tinplates, as required by Art. IIL, r. 2 of the Schedule
to the Carriage of Goods by Sea Act, 1924, the onus was on them fo prove
that they were protected from lisbility by Art. IV, r. 2(a) and that the
negligence in the management of the hatches was not negligence “in the
management of the ship” within the meaning of that rule.

In my view the principles enunciated in this case also
apply to a claim to the benefit of Rule IV, Article 2(c),
that is perils of the sea. The goods having been damaged by
a state of affairs, which was discovered slightly over three
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weeks after the conclusion of the voyage on December
5; the defendants have not in my opinion proved
that the damage to the grain occurred by the incursion of
water on the voyage down. The ship remained at storage
for three weeks and a day after that before the real state of
affairs was apparent. The water may have gotten in while
the ship was in Goderich, it is in my opinion on the
evidence impossible to say. It may have been from a peril
of the sea, it may have been from some fault in the
covering of the hatches during or after the voyage. I do not
know. Water however, unquestionably did get in at some
time. As I understand the principles behind the decision of
Mr. Justice Wright, as he then was, the fact that the goods
were damaged raises a prima facie case of negligence, which
can only be met by showing what actually occurred. This
the defendant has not shown and the prima facie case
raised by the plaintiff by showing the damages which had
occurred in the absence of any explanation which might
relieve the ship or its owners answers the burden placed on
the plaintiff by Paragraph 5 of the Special Contract for
Private Storage of grain and/or seed on the Ontadoc,
which provided that the burden of establishing negligence
will be on the person asserting it. The prima facie case of
negligence raised by the plaintiff in this case has not been
answered. In the result therefore, there will be judgment
for the plaintiff in each case. The actual loss or damage
suffered was not gone into in any great detail. Unless the
parties can agree these can be most conveniently deter-
mined by a reference to the Surrogate Judge. The plaintiffs
should have their costs of the action in each case. The cost
of the reference should be left to the discretion of the
Surrogate Judge.
Judgment for plaintiffs.

92711—3
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Vancouver  BRITISH COLUMBIA ADMIRALTY DISTRICT

——
Oct.6,7 DBETWEEN:

@ BURRARD TERMINALS LIMITED ...... PLAINTIFF;
Jan.22 AND
STRAITS TOWING LIMITED ........... DEFENDANT.

Shipping—Barge breaking loose from mooring in windstorm—Damage to
neighbouring dock—Liability of barge owner—Negligence—Onus of
proof—Nuisance.

Defendant moored three barges to an insubstantial mooring in busy
Vancouver harbour in close proximity to plaintiff’s dock. During a
severe windstorm, of which defendant had warning, one of the barges
broke loose and damaged plaintiff’s dock.

Held, defendant was liable for the damage. The owner of a vessel which
goes out of control must prove that it did so without his fault. The
evidence here did not establish that the defendant took reasonable care
to ensure that the barge was securely moored.

Held also, from the time the barge broke adrift it constituted a nuisance.

Newby v. General Lighterage Co. Ltd. 119551 1 Lloyd’s Rep. 273; Scott
v. London & St. Katherine Docks Co. (1865) 3 H. & C. 596; Le-
Lievre v. Gould (1893) 1 QB 491; The Velox [1955] 1 Lloyd’s Rep.
376, appled.

ACTION for damages.
T. P. Cameron for plamtiff.
Robert J. Harvey for defendant.

Norgis D.J.A.:—This is an action by the plaintiff, the
owner of a dock situate on the north shore of Burrard Inlet
in North Vancouver, B.C., against the defendant, being
the owner and operator of barges and towboats and in par-
ticular being at all material times the owner and operator
of a barge, Straits No. 7.

The facts with reference to the plaintiff’s claim are as
follows:

On the night of October 12, 1962, the barge, Straiis No. 7,
broke loose from its moorings at Moodyville Seow Grounds,
which are situate a short distance to the east of the plain-
tif’s dock in Vancouver Harbour, during a severe wind
storm, and the barge being unattended was driven by the
wind and sea against the plaintiff’s dock and damaged it.

The plaintiff claims that the damage to the dock was due
to the negligence of the defendant as follows:
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(a) Despite having received ample warning of the wind storm referred
to 1 Paragraph 3 hereof, the Defendant did not so secure the
Straits No. 7 as to preclude the possibility of the said Barge
breaking adrift from its moorings.

(b) Once the said Barge had broken adrift the Defendant failed to
recapture it before it had done the damage complained of.
The plaintiff claims in the alternative that:

. . . the Defendant’s Barge Straits No. 7 constituted a nuisance in that
having broken adrift from its moorings as aforesaid the Defendant,
knowmg that the said Scow was adrift in Vancouver Harbour, allowed it to
drift unattended so that 1t struck the Plaintiff’s dock and caused damage
thereto and despite the fact that the Defendant knew that the said Scow
was ranging against the Plamtiff’s dock, held by wind and tide, the
Defendant allowed 1t to contmnue to do so whereby the Plaintiff’s dock was
further damaged and whereby the Plaintiff suffered loss and was put to
expense.

The plaintiff claims damages for the cost of repairing the
dock and the rental of a tug “assisting thereat”.

In the Statement of Defence the defendant, after general
denials, alleges that the defendant did not cause or permit
the Straits No. 7 to break adrift from its moorings, that the
mooring facilities at the Moodyville Scow Grounds gave
way under the stress of winds allowing the Straits No. 7 to
come clear of her moorings, that the defendant caused the
Straits No. 7 to be recovered as soon as possible under the
circumstances, and that any damage to the plaintiff’s dock
was caused solely by reason of the dilapidated condition
thereof.

The defendant further alleges that at all material times
the Straits No. 7 was secured to its moorings at Moodyville
Scow Grounds in a proper and seamanlike manner but that
on or about midnight of October 12-13, severe and unan-
ticipated gale force winds caused the Straits No. 7 to come
clear of her moorings and to drift down to the Burrard
Terminals Docks and that the severe unanticipated gale
force winds were of such a nature as to constitute an Act of
God for which the defendant is not responsible. Alter-
natively, the defendant says that neither it nor its servants
or agents were guilty of negligence causing or contributing
to any loss or damage.

At the trial the Court raised a question as to its jurisdic-
tion to try this action on the footing of the judgment in The
Robert Pow.! Counsel for both parties argued that the
Court did have jurisdiction, and the Court decided that the

1(1863) Br. & L. 99.
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i’ff Court’s jurisdiction had in effect been settled as a result of
TBURBARD the judgment in The Zeta.! The grounds on which the
o, ® Court arrived at this decision are in general those set out in
o Anglo-Canadian Timber Products Limited v. Gulf of
'TRAITS . . . .
Towma Lao. Georgia Towing Company Limited, et al.2

Norris The facts relating to the damage to the dock by the barge
D.J.A. were not disputed on trial nor was there any effort to prove
that the dock was in a dilapidated condition.

Counsel for the plaintiff put forward his argument under
four headings:

(1) that to escape liability the defendant must prove inevi-
table accident;

(2) that alternatively the defendant was negligent and is
therefore liable;

(3) that the defendant created a nuisance or adopted it, due
to which the plaintiff suffered damage and for which
the defendant is liable;

(4) that even if the defendant is not liable in tort in the
ordinary sense, the judgment in Rylands v. Fletcher®
applies, and that the strict rule in that case is imposed
on the defendant under the circumstances.

The argument of counsel for the defendant was based on
the broad ground that there was no proof of negligence on
the part of the defendant, its servants or agents. He divided
his argument into three parts:

(1) that the rule in Rylands v. Fletcher does not apply
because facts which might support the application of
that rule were not pleaded; that it was not in issue on
the pleadings that the barge was dangerous, and that in
order to succeed on the basis of the rule in Rylands v.
Fletcher there must be a “dangerous item” which
escaped from land.

(2) that the plaintiff had not led any evidence from which
the Court could infer that the defendant was negligent.
His submission is in short form contained in the follow-
ing extract from the transecript:

The plaintiff has proven the incident and the burden is now on the
defendant to establish some cause how that could have happened without
pegligence and if that explanation is given and if from that evidence an
inference can be drawn that the defendant was not negligent, then ... the
case has to be dismissed because the plaintiff having the burden of proof
has not discharged it.

1718031 A.C. 463.  2(1964) 50 W.W.R. 122. 8 (1868) 3 H.L. 330.
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He further submitted that the defendant was not liable 1965

for the condition of the mooring because the Scow Busnano
Grounds were not owned by the defendant but by a “envaLs
towboatmen’s association and that there was no evi- s
dence to show that the defendant ought to have known Towine L.
that the Scow Grounds were inadequate; that there -
was no evidence to show that there was any apparent D.J.A.
defect in the mooring grounds or that the defendant =
therefore either knew or should have known that they

were inadequate and that such matter was not pleaded.

(3) that the plaintiff was not entitled to rely on nuisance
which arose from the very beginning because the plead-
ings alleged only that the nuisance was constituted by
the drifting scow after it had broken adrift; that as to
the nuisance created by the scow after it was adrift, the
defendant had one of its tugs go to the location of the
scow but by reason of the heavy winds was not able to
remove it from the dockside.

As to the defence of Act of God or inevitable accident, it
is important to bear in mind the following extracts from the

transeript:
Tuae Courr: . . . Now, Mr. Harvey, substantially your defence is that
this was an act of God?

Mzg. Harvey: No, my lord, substantially my defence, that I will argue,
at least, is that we were not negligent. I have little confidence in the
defence of a pleading of an act of God. This type of storm has taken place
on several occasions previously and I will not be arguing that that is the
defence.

TrE Courr: What do you argue?

Me. Harvey: It is in three branches, my lord.

Tre Courr: I am not anticipating your argument; you argue just as
you see fit.

Mz, Harvey: Yes.

Tae Courr: I was just curious because I just wanted to get the act of
God—

Mg. Harvey: My lord, it may be of some assistance if I refer you to
that point, I refer you to SALMOND on TORTS, the 12th Edition at Page
572, and there is a quotation from Baron Bramwell in a case in 1858
speaking of an extraordinary storm.

TaE Courr: What was the case?

Mr. Harvey: Ruck v. Williams, my lord, 1858, Volume 157 of the
English Reports, at Page 488.

Tus Courr: All right.

Mr. Harvey: The learned Baron said:

“We call it extraordinary, but in truth it is not an extraordinary
storm which happens once in a century, or in fifty or twenty years; on

the contrary, it would be extraordinary if it did not happen. There is a
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French saying that ‘there 1s npothing so certain as that which is
unexpected’.”

THE Court: That 1s right, that is not what I wanted to get clear, I
wanted to know whether that was the basis of your argument.

Mg. Harvey: No, my lord, 1t 18 not.

TrE Courr: Because it scems to me that was the trend of your
evidence Anyway, you say you don’t argue that?

Mr Harvey: No, I won't argue that, my lord, although I certainly will
argue that the winds here had a causative effect on the loss, but that will
arise in my argument on neghgence, rather than any argument in support
of a plea of act of God.

TrE Courr: You say substantially that you are not negligent,
anyway ?

Mr Harvey: That is right, my lord.

TrE Court: Contributing to the accident, now, just so that I may get
that clear, you are not arguing inevitable accident or act of God?

Mg. Harvey: No, my lord.
Tur Court: Because there is some distinction?

Me. Harvey: Although it could be said that inevitable accident is part
of my defence, in that I will be arguing that the breaking away was not as
the result of any negligence on our part; ergo, this was inevitable accident,
80 I shouldn’t really say with such assurance that inevitable accident is not
part of my case

Tae Courr: I just want to get this, well, as I understand it, inevitable
accident includes the term, 1t is the broader term, includes the term “Act of
God”, and 1t 1s one of those branches, you see.

Mg. Harvey: In my argument, I will be using inevitable accident in the
sense that there was no negligence on our part that contributed to the loss,
and perhaps it is unnecessary to plead mevitable accident, as I understand
it,1f 1 fact you establish that you were not neghgent, but perhaps I am
just making my argument confusing if I talk about inevitable accident at this
pomt.

Tue Courr: I saw Mr. Cameron shaking his head at something I said;
I don’t know why, because I think the authorities make it quite clear.

Mg. CamrroN: I wouldn’t presume to shake my head at what your
lordship says.

Tae Courr: When you were enunciating the proposition of inevitable
accident, you may 1ncelude in the class that which is an Act of God.

Mg, Cameron: Yes, I am quite sure your lordship is right. Actually, I
was really thinking to myself when my friend said he was going to argue no
negligence but not nevitable accident, that this is impossible, because in a
case like this, 1f there is no neghgence, ergo, 1t must be inevitable accident.

Mgz. Harvey: That is exactly what—

Mg. Cameron: That is why I was shaking my head, my lord, and the
term “mevitable accident” 1s almost unnecessary, it means no negligence.

TrE Courr: He doesn’t have to show how the accident was caused, he
has to show that it was not caused by any negligence which contributed to
the casualty. That, I think, is the proper way to put it.

Mg. Cameron: Yes, my lord.

Tae Court: All right.
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Mz. Harvey: My lord, the one real issue that I see mn this case is 1965

whether or not we were neghgent, the Straits Towing Limited was neglhgent, BURRARD

because if we were, we are lable; 1f we were not, we are not liable. The TgrminaLs

answer to that issue will determine the case, I suggest. L. '
TaE Courr: The only reason I raised the question was because it is STg;\ITs
pleaded, you see. Towing Lb.
After referring to The Saint Angus' and The Merchant  \omis

Prince* in order to distinguish them, and quoting from D.J.A.
United Motors Service v. Hutson®, he then went on:

So, my lord, I say that this case decides that the line of cases as shown
by the Merchant Prince only applies to a certamn type of case, and the
Merchant Prince rule only applies to the type of case where a ship under-
way runs mmto a ship at anchor, and there is an implication of law there
from that act that the defendant is liable unless he can prove inevitable
accident. Now, this is not the casc here in this case at bar, because the
rule I see here, the Plaintiff has proven the incident, and the burden is
now on the defendant to establish some cause how that could have hap-
pened without neghgence, and if that explanation is given and if from
that evidence an inference can be drawn that the defendant was not
neghgent, then, my lord, I submit the case has to be dismissed, because
the Plamtiff having the burden of proof, has not discharged it; . . .

In my opinion, although the statements may appear to be
somewhat contradictory, they constitute a complete aban-
donment of “Act of God” and “inevitable accident” as
positive defences.

He thereafter went on to cite several authorities, relying
strongly on the judgment of Coady J. in McDonald Avia-
tion v. Queen Charlotte Air Lines, affirmed by the Court of
Appeal®. The decision of the Court of Appeal really turned
on the applicability of the doctrine of frustration and
Coady J. held that “the circumstances surrounding the
occurrence do not disclose facts from which a reasonable
inference as to the actual cause can be drawn”. This state-
ment is sufficient to distinguish that case from the case at
bar as the facts in the two cases are widely different.

In my respectful opinion the law applicable is stated
clearly in Newby v. General Lighterage Company, Ltd.b:

It was conceded in the Court below, and I think rightly conceded, that
the burden was on the owners of the barge to prove that it was there
without their fault. It needs no words to emphasize that a vehicle or a
vessel which is out of control in a public highway is a great danger to other
persons using the highway. So great is it that the law holds the owner of it
responsible for all damage which 1t may do unless he can prove that it was
quite without his fault that it came to be out of control. The burden on
him is not merely a provisional burden of explanation such as arises in

1119381 P. 225. 2118921 P. 179. 819371 S.C.R. 294.
4119511 1 D.L.R. 195. 5119521 2 DL.R. 291.
6[1955] 1 Lloyd’s Rep. 273 at 277.
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cases of res tpsa loquitur. It is a legal burden to prove that he was not at
fault, as in The Merchant Prince, [18921 P. 179, and Southport Corpora-
tion v. Esso Petroleum Company, Ltd., [1954] 2 QB. 182; [1954]1 1 Lloyd’s
Rep. 446. In the recent case of Smith v. W. G. Marriott & Son, Ltd., [1954]
2 Lloyd’s Rep. 358, Mr. Justice Ormerod had the case of a drifting barge
before him. He said (at p. 860):

“, . . the burden of proof is on the defendants to satisfy me that
they did take reasonable care to ensure that this barge was
properly moored and properly secured when it was left by them
and that they had taken reasonable precautions to maintain it in
that secure position.”

I agree with that statement of the law. The legal burden is on the
defendants to prove that this barge was adrift without any fault on their
part.

In considering the duty to take care, the requirements of
that duty must be determined in accordance with the
circumstances of each particular case.

In the case at Bar there is no doubt that the barge caused
the damage to the wharf and was under the management of
the defendant and its servants, being unattended at the time
the damage was done. There is no doubt that the accident
was such as in the ordinary course of things does not happen
if those who have the management use proper care. In the
absence of explanation by acceptable evidence on behalf of
the defendant this is reasonable evidence of negligence on
the part of the defendant sufficient to place a burden on it of
showing an absence of negligence on its part: Scott v. The
London and St. Katherine Docks Company*:

But where the thing is shewn to be under the management of the
defendant or his servants, and the accident is such as in the ordinary course
of things does not happen if those who have the management use proper

care, it affords reasonable evidence, in the absence of explanation by the
defendants, that the accident arose from want of care.

See also The Telesfora DeLarrinaga®, Bucknill, J. at p. 96.

The proximity of the mooring to the plaintiff’s dock is of
importance when considering the duty of care resting upon
the defendant and the extent thereof, as the defendant must
be taken to have known that an inadequate mooring at the
Moodyville Secow Grounds would always constitute a threat
to the safety of the Plaintiff’s dock. In LeLievre v. Gould®,
Lord Esher, M.R. in paraphrasing the decision in Heaven v.
Pendert, in my opinion, with respect, put the matter very
well indeed when he said:

1(1865) 3 H. & C. 596 at 601. 3118931 1 QB. 491 at 497.
2(1939) 65 D.L.R. 95. 4 (1883) 11 QBD. 503.
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That case established that, under certain circumstances, one man may owe
a8 duty to another, even though there is no contract between them. If one
man is near to another, or 1s near to the property of another, a duty lies
upon him not to do that which may cause a personal injury to that other,
or may injure his property. For instance, if a man is driving along a road, it
is his duty not to do that which may injure another person whom he meets
on the road, or to his horse or his carriage. In the same way it is the duty
of a man not to do that which will injure the house of another to which he
is near. If a man is driving on Salisbury Plain, and no other person is near
him, he is at liberty to drive as fast and as recklessly as he pleases. But, if
he sees another carriage coming near to him, immediately a duty arises not
to drive in such a way as is likely to cause an injury to that other carriage.
So, too, if a man is driving along a street in a town, a similar duty not to
drive carelessly arises out of contiguity or neighbourhood.

The severity of the storm as an extraordinary event is not

available to the defendant in the circumstances of this case
to meet the prima facie case of negligence:

(@) because of the terms of the abandonment by counsel,
already quoted, of the defence of Act of God or
inevitable accident; considered together with the
following matters:

(b) the evidence of Captain Sundstrom, the Master of
the Arctic Straits who had been engaged on the
British Columbia coast for nineteen years on tug
boats and as a master for twelve years. It was the
Arctic Straits which took the Straits No. 7 to the
mooring grounds, and his evidence is as follows:

Q. During the time that you had operated tug boats in the general
Vancouver area—well, let’s say, in the B.C. area—had you
experienced winds as strong as this in the Vancouver Harbour?

A, Yes.

(¢) because in a maritime operation in Vancouver Har-
bour such storms may be expected and it is part of
the duty of persons mooring barges to moor them in
anticipation of such weather.

(d) the weather forecast issued at Vancouver on Friday,
October 12, 1962.

At 5:00 A M. Synopsis:

The intense storm centred. just west of Vancouver Island is now
weakening slowly. Gales buffeted the south coast throughout the night and
peak gusts exceeding 70 mph were experienced at Vietoria, Comox and
Tofino. Winds will slacken slowly this morning and should drop to below
gale force by this afternoon. However, another disturbance now intensify-
ing off the California coast is expected to bring rain and gales to the south
coast again tonight.
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At 11:00 A.M. Synopsis:

The storm that has lashed the coast for the last twenty-four hours is
weakening over northern Vancouver Island. The lull will be very brief
however for there is a new storm approaching which promises to be just as
vigorous as the last. Gales and rain overnight with a slow decrease in wind
on Saturday as the center becomes weaker along the north coast.

At 3:00 P.M. Synopsis:

A new storm is battering the California coast and will move northward
to the lower B.C. coast tonight. Strong southeast winds and rain are
forecast for coastal waters as the storm approaches. The rain will change to
showers and the winds subside slowly on Saturday.

At 7:00 P.M. Synopsis:

An intense storm centre now off the south of the Columbia River is
expected to move steadily northward to reach northern Vancouver Island
by Saturday afternoon. Strong east to southeast winds will develop over
most waters adjacent to Vancouver Island tomight and subside slowly on
Saturday. Rain which accompanies the storm will change to showers
tomorrow.

At 9:00 P.M. Synopsis:

Rain is spreading over the south half of the province as a new storm
moves steadily northward along the Oregon coast. Strong southeast winds
can be expected over the lower coast through the night. The centre of the
storm is forecast to move to northern Vancouver Island by noon on
Saturday. It will likely weaken rapidly thereafter leaving unsettled showery
weather over most regions of the provinee for the weekend.

Gale warnings for Georgia Strait were given throughout the
period referred to. In considering this matter the words of
Willmer J. in The Velox' are in point:

T have already stressed that this collision oceurred during a period of
weather which was wholly exceptional. I have been reminded, and quite
properly reminded, that no seaman can be called upon to exercise more
than ordinary care; but I think it is necessary to observe that when a
seaman is called upon to face wholly exceptional conditions, ordinary care
of itself necessarily demands that exceptional precautions may have to be
taken.

and at p. 382:

In those circumstances, it seems to me that, although the measures
demanded by the situation may be regarded as exceptional, nevertheless
they were no more than those required of a seaman of ordinary care and
skill, having regard to the exceptional weather conditions prevailing.

and Baron Bramwell’s proposition in Ruck v. Williams®
speaking of an “extraordinary storm”:

We call it extraordinary, but in truth it is not an extraordinary storm
which happens once in a century, or in fifty or twenty years; on the
contrary, it would be extraordinary if it did not happen. There is a French

1(1955) 1 LL.L.R. 376 at 380. 2(1958) 3 H. & N. 308 at 318,
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saying “that there is nothing so certain as that which is unexpected.” In 1965

like manner, there is nothing so certamn as that something extraordinary BURRARD

will happen now and then. TERMINALS
. . . Lrp.

These words are particularly applicable to people engaged in i

maritime affairs who, because of their very occupation, TOV%?;’;%IED
should be apprehensive of weather conditions. —_—

The burden on the defendant in this case is infinitely 1131 oyrrf

heavier than in the ordinary case because, as Lord Denning ~ —
said in Newby v. General Lighterage Company, Ltd., supra:

It needs no words to emphasize that a vehicle or a vessel which is out
of control in a public highway is a great danger to other persons using the
highway. So great, is 1t that the law holds the owner of it responsible for all
damage which it may do unless he can prove that it was quite without his
fault that 1t came to be out of control. The burden on him is not merely a
provisional burden of explanation such as arises in cases of res ipsa
loquitur. It is a legal burden to prove that he was not at fault, .. ..

It is true that the defendant is not an insurer as was
indicated by Bucknill, J. in The Telesfora DeLarrinaga
case, but is “a person who must take ordinary steps to meet
the conditions to be anticipated by prudent seamen”. For
the reasons already stated, the conditions on the night in
question were to be anticipated. Considering what was
reasonably prudent in the circumstances, it is borne in mind
that Exhibit 1 shows that the mooring was in close proximi-
ty to the dock of the defendant’s and to a succession of
docks in the area, that the harbour is restricted in size, that
the traffic in the harbour is heavy, that the evidence,
including that of Captain Williams, shows that the mooring
was insubstantial, being merely a mooring to wooden dol-
phins and boomsticks. The mooring which Captain Williams
gave evidence that he used was of a very different and very
much more substantial and permanent kind, consisting of
inside and outside buoys connected with logs which were in
turn chained to concrete blocks by 24 chains, the concrete
blocks being approximately twelve tons in weight. It does
not avail the defendant to argue that even these blocks were
dragged into the centre of the harbour by the force of the
storm. The actual mooring to the blocks held, whereas
Captain Sundstrom, whose evidence I accept, testified that
the barge broke adrift because the boomsticks broke, and at
least one dolphin pulled out and a wire or wires to the
boomsticks or dolphins broke.

The three barges of the defendant were the only barges on
the mooring ground. From the evidence it would appear
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1965 that there were some thirty-odd scows moored in the same

TE}{U@:;?XLS grounds but these were lighter vessels. The two other barges
Lw. were secured to the Straits No. 7 and were not moored
Smams  independently. The three barges were not manned and there
Towmve L1p. wag no means of controlling them if they broke adrift. From

g?rf the evidence it would appear that the defendant’s barges

_" were the only vessels which broke adrift. It would have been
a matter of prudent operation when the defendant was
using such heavy and cumbersome barges as the three in
question, moored as they were moored, to have had availa-
ble for immediate use a tug or similar vessel to move the
barges in case of emergency. Due apparently to the lack of
tugs, the defendant did nothing immediately to recover and
secure the barges when it had knowledge that they were
adrift.

The Moodyville Scow Grounds were checked at 11:40
P.M. at which time it was blowing very hard. No further
precautions were taken then or later with regard to the
Straits No. 7 or the other barges. The Straits No. 7, adrift
and uncontrolled, remained at the plaintiff’s dock for some
three hours before it was taken away. The evidence is that
during those three hours, damage would be done to the dock.
The evidence is that the Straits No. 7 was not removed
because of the gale that was blowing.

The barges were moored side by side and I find on the
evidence that had they been moored on line ahead, and
independently secured, there would have been less likeli-
hood of their breaking adrift. It is not sufficient for the
defendant to say, as counsel said, that the barges were tied
as barges or scows were customarily secured. It has not been
shown that under the circumstances then existing this was

the proper and seamanlike thing to do.

Counsel for the defendant argued that the defendant is
not liable for the insufficiency or inadequacy of the boom-
sticks “and so on”, or for the condition of the mooring
because the mooring ground was owned by another com-
pany with which the defendant had an arrangement to moor
the barges. I reject this proposition. Under the circum-
stances it was for the defendant to make sure that the
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mooring was in all respects secure. The evidence is that on a Eﬁf
strong gust of wind one of the barges moved, a line broke, a TEBBUinDLs
dolphin pulled out and the east end of the barge swung out, =~ L.

as a result of which other lines broke and the three barges ¢ %
swung out. There is no evidence that there was proper or TowiNe L.

adequate examination of the moorings. Norris

Counsel for the defendant argued that paragraph 4 (a) of D'_J'_A'

the Statement of Claim, reading:
(a) Despite having received ample warning of the wind storm referred
to in Paragraph 3 hereof, the Defendant did not so secure the
Straits No. 7 as to preclude the possibility of the said Barge
breaking adrift from its moorings.
was not a sufficient plea that the defendant knew or should
have known that the mooring ground was inadequate. This
argument is without foundation and I find that the plea
referred to is sufficient.

The defendant has not met the burden of proof to satisfy
me that it did take reasonable care to ensure that the barge
was properly moored and properly secured and that it had
taken reasonable precautions to maintain it in a secure
position.

I think that the pleadings are sufficient to allege a claim
of nuisance (as alleged in paragraph 5 of the Statement of
Claim) and as I read the paragraph it is broad enough to
allege liability from the time that the barge broke adrift. It
is true that the inception of the nuisance relates back to the
way in which the vessel was moored but that does not alter
the liability of the defendant in this regard. In this connec-
tion I refer to the judgment of Locke J. in Goodwin
Johnson Ltd. v. AT & B No. 28, and in particular what was
said by Lord Wright in the Sedleigh Denfield case quoted by
Locke J. at p. 517.

It is not a defence for the defendant to say that the place
from which the nuisance proceeded was a suitable one for
the purpose of carrying on the operation and that no other
place was available.

I find that the claim of nuisance has been established. In
view of my findings that the defendant has not satisfied me
in accordance with the principles laid down in Scott v. The

1719541 S.C.R. 513 at 516-7.
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195 London and 8t. Katherine Docks Company, supra, that it

Tmiﬁ?ﬁiﬁs has not been guilty of negligence, and that the nuisance has
Lm.  been established, it is not necessary for me to deal with the

S o argument by counsel for the plaintiff on the principles laid
ITS .
Towrna Lro. down in Rylands v. Fletcher, supra, and I do not do so.
Norris There will be judgment for the plaintiff and a reference to

D.J.A. the Registrar to ascertain damages.

Judgment for plaintiff.

Ottawa  BrppwgeN:

1965
Apr.5,6

so3 THE CONSUMERS' GAS COM- APPELLANT:
P PANY. Lo, ’

AND

THE MINISTER OF NATIONAL?

REVENUE ..........cccounnn | RasPONDENT.

Income tax—Computation of income—Deductions—Stock issue—Under-
writing expenses—Income Tax Act, R.S.C. 1952, s. 11(1)(cd).

In computing its income for 1960 and 1961 Consumers’ Gas Co. claimed
a deduction of certamn sums paid to underwriting firms in connection
with a stock issue. Under the underwriting agreement the under-
writing firms were paid the following sums:

(a) $24,150 in 1960 and $121,980 1n 1961 for managing an underwriting
group;

(b) $108,315 in 1960 and $136,653 in 1961, commission as dealers m
securities;

(c) $46,739.80 m 1960 and $121,980 m 1961 for administrative and
clerical work 1n processing the stock issue.

The company sought to deduct one-half of the amounts described 1n (a)
and all of the amounts deseribed mm (c), but conceded that the
amounts described in (b) were not deductible.

Section 11(1)(cb) of the Income Tax Act permits deduction of:

an expense incurred in the year,

(i) in the course of issuing or selling shares of the capital stock
of the taxpayer. . .

but not including any amount m respect of

(in) a commission or bonus paid or payable to a person to whom
the shares were issued or sold or from whom the money was
borrowed, or for or on account of services rendered by a
person as a salesman, agent or dealer in securities in the
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course of issuing or selling the shares or borrowing the
money. . .

The underwriting agreement did not disclose the basis for calculating the
amounts described 1n (a), but the amounts described in (¢) were
calculated at a bonus or commission rate of 174 cents per share.

Held, all of the expenses claimed were barred from deduction by s. 11(1)
(¢b) (iii) of the Income Tazx Act, R.S.C. 1952, c. 148, (am. 1955, c. 54,
s. 1(1)). ‘

APPEAL from income tax assessments for 1960 and 1961.

John G. McDonald, Q.C., W. H. Zimmerman, Q.C. and
M. L. O’Brien for appellant.

M. A. Mogan and M. Barkin for respondent.

Dumovrin J.:—The instant appeal is directed against
the re-assessment dated May 1, 1963, and assessment dated
May 6, 1963, in respect of income for taxation years 1960
and 1961.

Appellant company filed Notice of Objection to the re-
assessment for 1960 and the assessment for 1961 on July 25,
1963, and such re-assessment and assessment were
confirmed by respondent by a Notification of July 29, 1964.

Consumers’ Gas is a company “incorporated by Special
Act of the former Province of Canada and continued under
the Corporations Act, 1953, of Ontario, and is engaged in
the business of distributing natural gas to consumers in the
Provinces of Ontario and Quebec, and in the State of New
York”. ‘

As related at trial by the appellant’s Vice-President,
Treasurer and Assistant Secretary, Mr. Warren Hurst, this
company has maintained an oft-repeated policy of solicit-
ing additional working capital from the investing public at
large. Since 1954, recourse was had to 17 such financings, an
8 months’ periodicity, in the form of bonds, debentures,
preferred and common shares. Two of the latest issues were
those of December 3, 1959, and June 8, 1961.

Paragraph 3 of the Notice of Appeal sets forth that:

Pursuant to terms of a Prospectus filed on December 3, 1959, (ex. A-3) the
Appellant issued and sold 309,472 of its common shares without par value
upon the exercise by holders of the Appellant’'s common shares of
subscription warrants evidencing the right to subscribe for one additional
common share without par value of the capital stock of the
Appellant for each six common shares without par value then issued and
outstanding. In the course of issuing and selling such shares the Appellant

ncurred, inter alia, the expenses described 1n paragraph 5 of this Notice of
Appeal
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L1965 It could go without saying that the sole and only moot

Consummrs’ question is that of the deductibility of those disbursements,
Gas Co. . . . . .
v re-oceurring also, for different amounts, in connection with

MI{INIS&ER oF the 1961 issue of 1,093,230 common shares, evidenced by
ATIONAL

Revexue the June 8, 1961, prospectus (ex. A-6).

Dumoulin J.  Each prospectus resulted from agreements dated, respec-
T tively, November 23, 1959 (ex. A-4) and June 7, 1961 (ex.
A-7), between Consumers’ Gas and Dominion Securities
Corporation, Ltd., and A. E. Ames and Co. Ltd., hereinafter

called the “Underwriters”.

Paragraph 5 and its subparagraphs (a), (b) and (c),
next quoted, would sum up the purport of these agreements
so far as they may interest this suit:

5. Pursuant to the terms of an agreement evidenced by letter dated
November 23, 1959, the Appellant agreed to pay to Dominion Securities
Corpn. Limited and A. E. Ames & Co. Limited (hereinafter called the
“Underwriters”) the following amounts in consideration of the services
rendered by the Underwriters as hereinafter described:

(a) $24,150 for services rendered by the Underwriters in forming and
managing an Underwriting Group and Soliciting Dealers Group to
facilitate subscriptions for the new common shares of the Appel-
lant, and in consideration of the agreement by the Underwriters
to use their best efforts to maintain an orderly market in the rights
evidenced by the subscription warrants;

(b) $108,315 representing commission payable to the Underwriters in
consideration for their services as dealers in securities; and

(c) $46,738.89 in consideration for the services of the Underwriters for
the performance of all administrative and clerical work involved in
processimg warrants tendered by shareholders in the course of
exercising their right to subscribe for and purchase the new
common shares of the Appellant. Such charges were required by
the Underwriters in accordance with the provisions of Regulations
issued by the Investment Dealers Association of Canada, the
Toronto Stock Exchange and the Montreal Stock Exchange to
reimburse the Underwriting Group for the cost of such administra~
tive and clerical work.

Such particular services rendered by the Underwriters were not
rendered by them as agents or dealers in securities in the course of issuing
and selling the Appellant’s new common shares.

All of the expenses described in this paragraph 5 were incurred by the
Appellant during the 1960 taxation year.

Paragraph 6 is identically worded, save that it concerns
the 1961 taxation year and the amounts in its subpara-
graphs are: (a) $121,654; (b) $136,653; (c) $121,980, and
substitutes “Facilitating Group” for “Soliciting Dealers
Group” in (a) of paragraph 5.
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The Notice of Appeal next proceeds to explain, in para- 196

graphs 7 and 9, that for the 1960 and 1961 taxation years, Comfugoms’

S

appellant deducted, in computing its income returns ac- v.
cording to s. 11 (1) (cb) of the Income Tax Act: Mﬁﬁgf&gﬂ‘
7. . $12,075 (representing one-half of the expenses described in RevENUE

paragraph 5(a) of this Notice of Appeal) and the whole sum of $46,738.89 -
described in paragraph 5(c) . .. The Appellant did not deduct the sum of Dum ulm J.
$108,315 described in paragraph 5(b) . . ., such sum being regarded by the
Appellant as a non-deductible commission payable to the Underwriters in
consideration for their services as dealers in securities.

Similar averments for larger figures appear for 1961 in
paragraph 8 of the Notice of Appeal, which urges the
following reasons and statutory provisions in paragraph 10,
Part B:

10. The Appellant submits that none of the expenses described in
paragraphs 5(a) and (¢) and 6(a) and (c) .. . constituted “commission or
bonus paid or payable ... for or on account of services rendered by 2
person as (emphasis in text) a salesman, agent or dealer in securities in the
course of issuing or selling the shares” of the Appellant, within the meaning
of section 11(1) (¢b) (iii) of the Income Tax Act. The Appellant says that
such expenses were on account of services rendered by the Underwriters
acting in a clerical capacity and not as dealers in securities.

The company therefore submits that the expenses above
mentioned, for the material taxation years 1960 and 1961,
are deductible in accordance with the provisions of section
11(1) (¢b) (i) enacting as follows:

11. (1) Notwithstanding paragraphs (a), (b) and (k) of subsection (1),
of section 12, the following amounts may be deducted in computing the
income of a taxpayer for a taxation year

(eb) an expense incurred in the year

(1) in the course of issuing or selling shares of the capital stock of
the taxpayer.

The Minister replies negatively on the assumption that
all sums referred to in subparagraphs (a) and (¢) of
paragraphs 5 and 6 of the Notice of Appeal “were pay-
ments on account of capital and properly disallowed as
deductions . . . under the provisions of paragraph (b) of
subsection (1) of section 12” ...and/or “were commissions
paid to persons on account of services rendered as salesmen,
agents or dealers in securities in the course of issuing or
selling the Appellant’s shares within the meaning of sub-
paragraph (iii) of paragraph (cb) of subsection (1) of
section 11 of the Income Tax Act”.

These two sections read thus:

12. (1) In computing income, no deduction shall be made in respect of

(b) an outlay, loss or replacement of capital, & payment on account of
capital . ..

92711—4
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11. (1) (supra)
(¢b) (supra) Deductions allowed are exclusive of
(in) a commission or bonus paid or payable to a person to whom
the shares were 1ssued or sold or from whom the money was
borrowed, or for or on account of services rendered by a
person as a salesman, agent or dealer in securities in the
course of issung or selling the shares or borrowing the
money.

As the hearing of the case began, the appellant’s counsel
reminded the Court, as said in paragraphs 7 and 8, that the
amounts of $24,150 in paragraph 5(a) and $121,654 in 6(a)
were reduced by one-half each, and those of $108,315 in
5(b) and of $136,653 in 6(b) were completely withdrawn,
these latter disbursements “being regarded by the Appel-
lant as a non-deductible commission payable to the Un-
derwriters in consideration of services as dealers in securi-
ties”. The explanation offered for the 50% reduction of the
claims in subparagraphs (a) of paragraphs 5 and 6 was
their similarity with those of subsections (¢) in paragraphs
5 and 6 of the Notice of Appeal, respectively.

These preliminary informations disposed of, there now
remains for the Court’s decision the real subject matter
consisting in:

1.The legal connotation of the disbursements sought in

subparagraphs 5(a) and 6(a): “for services rendered
by the Underwriters in forming and managing an
Underwriting Group and Soliciting Dealers Group”
(5a); and/or “a Facilitating Group to facilitate sub-
scriptions for the new common shares of the Appel-
lant” (6a) ; and

2. Are the payments “in consideration for the services of

the Underwriters for the performance of all adminis-
trative and clerical work involved in processing war-
rants tendered by shareholders” . .. alleged in subpara-
graphs 5(c) and 6(c) of the Appeal governed by the
provisions of 5. 11(1) (¢b) (i) of the Act or, rather, of
11 (1)(cb)(iii) ?, deductible in the former hypotheses,
excluded in the latter.

I will attempt to answer these questions in their numerical

sequence.

1. The duties and obligations assumed by the Under-
writers, Dominion Securities Corp. Ltd., and A. E. Ames &
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Co. are minutely detailed in the Letters of Agreement, “ji
exhibits A-4 and A-7, relating to the 1959 and 1961 issues Consumess’

. Do, . Co.
of shares. Their wording is, substantially, along comparable o0
lines except, inter alia,' t}}at in A—7,.the noun i‘fee” has Mﬁ’:ﬁg‘;ﬁ"
ousted that of “commission” used in the initial, 1959, Revenus
covenant, ex. A-4, from which the texts hereunder are pymoulin J.

excerpted. -
The two underwriters’ opening offer is (ex. A-4, first

page):

(a) to form a Soliciting Dealer Group (A Faecilitating Group in ex.
A-7) to facilitate subscriptions for the New Stock and to use our
best efforts to maintain an orderly market in the rights evidenced
by the Warrants;

(b) to form an Underwriting Group to be composed of substantially
the same investment dealers and brokers who have recently
participated in the primary distribution of other securities of the
Company and such Underwriting Group will include and be
managed by us;

(¢) to invite all members of the Underwriting Group, The Investment
Dealers’ Association of Canada, The Toronto Stock Exchange,
Montreal Stock Exchange and Canadian Stock Exchange to
become members of a Soliciting Dealer Group.

If, peradventure, there could remain any stock dealers
unreached by this global “call to action”, it would require
even better than the eagle’s keen glance to ferret them out.

Adverting to ex. A-3, the company’s prospectus dated
December 3, 1959, conveying information about the new
issue of 309,472 common shares, we see, on page 30, that:

The Company has entered into a letter agreement with Dominion and
Ames dated November 23, 1959 (ex. A-4) whereby:

(i) Dominion and Ames agreed to form a Soliciting Dealer Group
(changed into a Facilitating Group in ex. A-6, the 1961 prospectus)
to facilitate subscriptions for the common shares currently being
offered and an Underwriting Group and to use their best efforts to
maintain an orderly market in the rights evidenced by the
subscription warrants and the Company agreed to pay Dominion
and Ames, for such services, an aggregate commission (italics
throughout these notes added) of $24,150.

G) ...

(i) ...

(iv) Dominion and Ames agreed: to purchase from the Company at
the price of $3250 per share all of the shares currently being
offered and not subscribed for pursuant to the subscription
warrants at the expiry of the subseription period . ..

The 1961 prospectus (A-6) does not materially differ,

except, as already noted, that the expression “aggregate
92711—43



52 R.C.de’E. COUR DE L'ECHIQUIER DU CANADA [19661

195 commission” of $24,150 in the 1959 one now becomes an
Cogigléagas’ aggregate “fee” of $121,654.
v. I do not attach paramount importance to this varied
MINISTER OF oy pression, holding “commission” to be much truer to the
RoveNve facts and quite in accordance with the definition of the
Dumoulin J. word found in Black’s Law Dictionary 1951, Fourth ed., V°
—  Commission, p. 339:

The recompense or reward of an agent, factor, broker or bailee, when the
same is calculated as a percentage on the amount of his transactions or on
the profit to the principal.

Though the percentage ratio or margin of profit re-
mained undivulged, the two sums of $24,150 and $121,654
not in round figures suggest clearly enough a basis of
computation. A stronger reason derives from the services
attributed to the Underwriters by subsections 5(a) and
6(a) of the plea “in forming and managing an Underwrit-
ing Group and Soliciting Dealers Group (or Facilitating
Group in 6(a)) to facilitate subscriptions for the new
common shares . . . and in consideration of the agreement
by the Underwriters to use their best efforts to maintain an
orderly market in the rights evidenced by the subscription
warrants”,

All similar assistance and endeavours on the Under-
writers’ part are nothing but services rendered in the actual
sale and disposal of the shares for which they were paid by
the taxpayer “an aggregate commission” or “aggregate fee”
as dealers in securities. Since these disbursements fall with-
in the exclusion written in s. 11(1)(cb)(iii), the appellant
cannot succeed on this point.

2. Amounts of $46,738.89 and $121,980 are claimed as
deductible in sections 5(c) and 6(c) of the Notice of
Appeal “in consideration for the services of the Under-
writers for the performance of all administrative and cleri-
cal work involved in processing warrants tendered by share-
holders in the course of exercising their rights to subscribe
for and purchase the new common shares of the Appel-
lant . . .”

Both parties agreed that this related to clauses 12 of
exhibits A-4 and A-7, the “Agreement Letters” of No-
vember 23, 1959 (first issue of shares) and June 7, 1961
(second issue). I am quoting from ex. A-4:
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12. The Company as soon as practicable after the expiration of the 1965
Subscription Offer, shall pay a commission of 174¢ (124¢ in A-7) to each CON;;ERS’
member of the Soliciting Dealer Group for each common share for which ~ Gag Co.
such member procures a subscription, provided such procurement is v

evidenced by the appearance of the name of the firm in the blank space MI\ITNISTER oF
N . T . ATIONAL
provided in the subscription form on the face of the warrant. Payment will REVENUE

be made to the head office of such firm. b -—l-m 5
. . . . umou .
Mr. Warren Hurst himself, in cross-examination, had to =~ —

admit the wide discrepancy between the motivations ad-
vanced in the written plea and the text just recited; adding
that the Company paid these commissions to various
brokerage firms by means of 260 cheques in 1960 and 92 for
the 1961 issue of stock.

In this second instance, namely, the issue raised in para-
graphs 5(c¢) and 6(c) of the appeal, the entitlement to a
monetary reward on a percentage ratio uniquely depends
on a perfected sale, bearing no relation whatever to the
amount of pain or trouble if unsuccessfully exerted, and in
this connection “commission” or “fee” are absolute syno-
nyms. Here again it is beyond doubt that such commissions
were earned by individual members of the Soliciting Dealer
Group or Facilitating Group “on account of services ren-
dered . . . as salesman . .. or a dealer in securities in the
course of . . . selling the shares” of the appellant, and are,
therefore, assessable to income tax according to s. 11(1) (cb)
(iii).

The appellant frequently invoked ruling No. 18 of the
Toronto Stock Exchange, under date of April 28, 1959,
filed as ex. A-11, specifically alluded to in paragraph 5(c)
of the Notice of Appeal. It indeed appears that the “service
charges on exercising rights” therein foreseen only apply as
between a salesman or dealer and his personal client, a
buyer of shares. I am unable to find in the agreements or
prospectuses any stipulation linking ruling 18 to the
Company. If, perchance, it did, then, its provisions would
conflict nevertheless with the relevant statutory enactments
and, inasmuch, be of no avail.

For the reasons above, this appeal should be dismissed
with all taxable costs against the appellant company.

Appeal dismissed.



54 RC.del’E. COUR DE L’ECHIQUIER DU CANADA [19661

Montreal .
1965 DETWEEN:

May17 GERALD MOLLEUR ...........oovnnn... APPELLANT;

Ottawa
June 10 AND

THE MINISTER OF NATIONAL &
REVENUE ................... ESPONDENT.

Income tax—Superannuation or pension fund or plan—Sickness benefit
plan—Single payment in satisfaction of rights under—W hether entitled
to lower rate—Income Taz Act, RS.C. 1952, s. 36(1)(a)(i)(C).

In 1962, consequent on an amendment to the Quebec Hydro-Electric
Commussion’s Sickness Benefit Plan, appellant, a long standing
employee of the Commission, received a single payment of $10,740 in
full settlement of his accumulated credit days or sickness pay allow-
ances under the Plan. Appellant contended that the single payment
was, within the language of s. 36(1) of the Income Tax Act,

(a) a single payment
(i) ... out of or pursuant to a superannuation or pemsion fund
or plan
(C) to which the payee is entitled by virtue of an amendment
to the plan . . ,
and subject to a lower rate of tax under the provisions of s. 36.

Under the Plan, employees received so-called “credit days” for a specified
number of days for each working year subject to reduction for
absences with pay for sickness and other specified reasons. The Plan
provided that an employee on reaching pension age would continue
to receive full salary for a number of days equal to his accumulated
reserve of unused credit days before his pension began. It also provided
that on the death or retirement of an employee his accumulated sick
leave credit could be applied in payment of any arrears of the Com-
mission’s Pension Plan.

Held, the Commission’s Sickness Benefit Plan was not a superannuation
or pension fund or plan within the meaning of s. 36(1)(a) (4)(C) of
the Income Tax Act, predicated “on a single payment out of or
pursuant to a superannuation or pension fund or plan”.

APPEAL from decision of the Tax Appeal Board.
P. N. Thorsteinsson for appellant.
Poul Bowvin, Q.C. and Paul Ollivier, Q.C. for defendant.

DumouvnIN J.:—On April 17, 1963, a tax in the sum of
$5,958.18 was levied in respect of the appellant’s income for
taxation year 1962. The Tax Appeal Board, on September
25, 1964, affirmed this levy'; hence the instant appeal.

137 Can. Tax AB.C. 78.
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Gérald Molleur was, in 1962—and still is—a highly Ef‘f
remunerated employee of the Quebec Hydro-Electric Morizur
Commission, being, as such, a member of an “Employees’ MINIOAER OF
Sickness Benefit Plan”, in force since December 31, 1944. 1‘%‘;?;’11;‘3;
(cf. exhibit A-1) —

; . Dumoulin J.

Under the signature of Mr. L. E. Potvin, then Pres- —
ident of the Quebec Hydro-Electric Commission, the main
objectives of this Sickness Benefit Plan were outlined in an
official communication published in the February 1945
issue of “Entre-Nous”, the employees’ magazine, (cf. ex.

A-1) from which are excerpted, in part, these five para-
graphs:

... I am pleased, on behalf of the Commission, to outline some details
of the sickness benefit plan announced at Christmas, a plan which will
apply to all permanent employees and will afford substantial relief in the
event of illness or other specifically authorized absence.

Every permanent employee is eligible to benefit under the plan, and the
length of his leave-of-absence—with pay—will be in proportion to his years
of service at the rate of seven working days for each year prior to
December 31, 1944, and of 14 working days for 1945 and for each
subsequent year.

The cumulative total of Credit Days (all italics in these notes are added)
will be subject to deductions for absences with pay-—after January 1,
1945—due to:

(a) sickness of the employee,

(b) death of an immediate relative,

(c) weddings in the immediate family, and

(d) other leaves, specifically authorized by the Commission.

On reaching pension age, an employee will benefit from any unused Credit
Days to the extent that his full salary will continue to be paid to him
during a number of calendar days equivalent to the accumulated reserve he
may have built up, after which he will start drawing his pension . . .

The goal of the Commission in adopting this new plan of sickness pay
allowance, is to provide a greater measure of security. . .

I would, at once, draw attention to the expressions used
by the originators of this benevolent initiative to qualify
and describe it: “Sickness Benefit Plan; Credit Days;
accumulated reserve . . . after which he (the employee) will
start drawing his pension; sickness pay allowance”, so
many nouns without analogy to the accepted notion of a
real pension. Moreover, this relief fund, referred to as an
“accumulated reserve”, is sharply contrasted with the
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1965 . . . . .
Commission’s regular pension scheme, of which the peri-

Mouzve odical instalments fall due only after the aforegoing “re-
Minispes or Serve”’ is exhausted.
TAmoNAL  In paragraph 3 of the Notice of Appeal, it is stated that:

Revenur
Dum-z;t_ﬂ—in 3. . 3. The saiq plan in 1962 provided fox'* dollar amounts accur{lulated as
o sick leave credits by a member to be applied on the death or retirement of
the member first to payment of any arrears of pension contribution of such
member to the registered pension plan of the Quebec Hydro-Electric
Commission or to any other debt due by the member to the Quebec
Hydro-Electric Commission . . .

Here again may be detected a clear enough indication of
a specific difference between these “sick leave credits” and
the Employees’ registered pension plan, any arrears of
which must be made good out of such sickness pay allow-
ance. Otherwise, we would have a rather unfrequent in-
stance of a supplementary pension serving, occasionally, to
bolster up the principal one, something more akin to a form
of insurance than to a true pension.

This Sickness Benefit plan was amended in 1962 and, as
a result Molleur received, that year, a single payment of
$10,740.13, in full settlement of his accumulated Credit
Days or sickness pay allowances. At a credit rate of 7
working days prior to December 31, 1944, and 14 for
subsequent years, so considerable a sum is a sure proof of
the appellant’s continued streak of unimpaired health over
a lengthy span of years, and, also, of the important nature
of his functions.

However, the receipt of so enviable an amount could be
an unmitigated blessing only if the appellant’s election “to
have the said sum of $10,740.13 taxed, pursuant to the
provision of section 36 (1) (a)(i)(C),” were not interfered
with, an unfortunate contingency taking form and shape in
the Minister’s refusal to agree with Molleur’s contention
that the Sickness Benefit plan constituted “a supplemen-
tary non-contributory pension plan”.

The appellant, in his written plea and oral argument,
attached great significance to the fact that this sickness
benefit plan, being amended on February 14, 1962, (cf. ex.
21), not to mention 22 other amendments (cf. exhibits 1 to
23), thereby entitled him to the option extended by s.
36(1)(a)(i)(C), an advantage available in the case, only,
of a superannuation or pension fund.
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The pertinent provisions of s. 36 enact that: 1965

36. (1) In the case of ‘ MoLLEUR
. v,
(a) a single payment MINISTER OF
(i) out of or pursuant to a Superannuation or pension fund or NATIONAL
ReveNnue
plan

... Dumoulin J.

B) ... E—

(C) to which the payee is entitled by virtue of an amendment
to the plan although he continues to be an employee to
whom the plan is applicable

(¢) ... the payment or payments made in a taxation year may, at the
option of the taxpayer by whom it is or they are received, be
deemed not to be income of the taxpayer for the purpose of this
Part, in which case the taxpayer shall pay, in addition to any other
tax payable for the year, a tax on the payment or aggregate of the
payments equal to the proportion thereof that

(1) the aggregate of the taxes otherwise payable by the employee
under this Part for the 3 years immediately preceding the
taxation year (before making any deduction under section 33,
38 or 41) is of

(ii) the aggregate of the employee’s income for those three years.

Obviously, an appreciable degree of fiscal alleviation
would enure to the appellant, were he permitted to spread
over the aggregate total income of the past 3 years this
lump payment, in 1962, of his unused sickness credit days;
but, as aforesaid, to this the Minister strongly objected.

This “superannuation or pension fund or plan” foreseen
by the statutory text, just related in part, does exist since
March 28, 1946, “to assure pensions to the Employees of
Hydro-Quebec” (cf. ex. A-3). It was enacted by c. 27, 10
Geo. VI (1946), and amended in 1961 by e. 49, 9-10 Eliz-
abeth II, of the Quebec Provincial Statutes.

The Hydro-Quebeec Employees’ Pension Plan, duly regis-
tered, is similar in all essential respects to the present day
style of superannuation funds, providing for:

(a) A contribution of three per cent of his remuneration or
salary to be paid by each employee benefiting from the
by-law;

(b) A contribution by the commission of twice that of its
employees (ex. A-3, s. 5). Compulsory contribution to
the Pension fund for all employees is decreed by s. 5 of
By-Law No. 12 (Revised); s. 25 renders all pensions
and one-half pensions non-transferable and exempt
from seizure. For all purposes and intents this remains
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lfff the only pension scheme affecting the appellant of

Mozumm which proof was adduced before the Court.

Mﬁﬁcﬁi or A sickness benefit plan, such as the instant one, differs
Revexoe  Completely from a superannuation fund. To the differences
Dumoulin 7. previously mentioned, could be added several others: its
——  applicability exists long before the beneficiary attains
retirement age, to wit: ex. 21, “an Extract of Minutes of
the Meeting of the Quebec Hydro-Electric Commission,
held at Montreal, Que., on Wednesday, February 14,
1962...” decreeing that (s. 3): “The value of the days
exceeding the maximum (130 days) shall be paid to an
employee on the anniversary date of his permanency, at
the salary rate in effect on the day preceding such date”.
Furthermore one may permissibly presume that a large
number of employees availing themselves of these 14 days
sickness leave of absence with pay, each year or practically
80, use up, “as they go”, any claim to those “credit days”.
Again, the non-contributory nature of the measure rules out
the very faneciful hypothesis of an insurance device,
essentially a bilateral contract depending upon payment of

a premium by the insured.

Pension allowances or stipends presuppose the retirement
or cessation of the pensioner’s services, as no one draws
from the same employer both a salary and superannuation
instalments.

The Shorter Oxford Dictionary (third edition) defines
the word thus:

Pension (4): An annuity or other periodical payment made, esp., by a
government, a company, or an employer of labour, in consideration of past
services or of the relinquishment of rights, claims, or emoluments.

The connotation in Words and Phrases' is to the same
effect:

Pensions are universally construed as a reward for long-continued service
paid upon retirement from service, and all pensions of public employees are
paid upon their retirement

P. 552. “A Pension” 18 a stated allowance or stipend made in consideration
of past services or of surrender of rights or emoluments to one retired from
service, and is not wages as that word is used i Unemployment
Compensation Act provision, wherein wages are defined as remuneration for

employment.

Another analysis of the term in Quillet, Dictionnaire de
la Langue Francaise® suggests identical conditions; I cite:

1Vol. 314, at pp. 551-552. 2 The 3-volume edition.
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Pension de retraite, revenu annuel attribué sous certaines conditions d’Age 1965

et d-e services rendus, & un militaire, 4 un fonctionnaire, ete., qui a cessé son MJEJUR

service. .
MINISTER OF

In brief, I readily agree with this finding of the learned ™~ NaronaL
Tax Appeal Board member, Mr. Maurice Boisvert, Q.C., Re=veNue
that “At the very most it sets up a sickness benefit fund Dumoulin J.
(designated in French under the expression of “caisse- ~—
maladie”), supplied by an accumulation of salaries with-
held from the employees by the employer...” (supra, at
p. 85).

Since, therefore, s. 36 of the Income Tax Act is predi-
cated “on a single payment out of or pursuant to a superan-
nuation or pension fund or plan” and, as the sickness pay
allowance or Credit Days at issue herein is something quite
different, the statutory enactment aforesaid has no applica-
tion in the matter.

For the reasons above, the appeal is dismissed with
taxable costs in favour of the respondent.

Appeal dismissed.

BeTWEEN: Ottawa
1961

——
June 26-30,
July 4-6

1965
—
May 3-7,

AND 10-14

SOCIETE DES USINES CHIMIQUES

RHONE-POULENC and CIBA, S.A. | T WAINTIFFS;

JULES R. GILBERT LIMITED, et al. ....DEFENDANTS. Junel6

Patents—Infringement—New substance—Presumption of production by
patented process—Patent containing three process claims—Infringe-
ment of one process only—Patent Act, s. 41(2)—“Invention”, mean-
ing of—Patent Act s. 2(d).

Plaint:iffs’ patent described and claimed three processes for producing a
class of chemical substances. Defendants imported and sold in Canada
tablets said to contain one of these substances. Plaintiffs sued for
infringement, of one of the processes claimed in their patent.

Section 41(2) of the Patent Act provides:

“In an action for infringement of a patent where the invention
relates to the production of a new substance, any substance of the
same chemical composition and constitution shall, in the absence
of proof to the contrary, be deemed to have been produced by
the patented process.”

Section 2(d) of the Act defines “invention” as meaning:
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1965 “any new and useful art, process, machine, manufacture or compo-
Soctfrh sition of matter, or any new and useful improvement in any art,
pEs USINES process, machine, manufacture or composition of matter;”

CHIMIQUES Neither plaintiffs nor defendants had any knowledge of how the tablets

g’;ﬁi‘c complained of were prepared or produced.

et al. Held, the action must be dismissed. While the presumption might arise

JUL;.S R under s. 41(2) that the defendants’ tablets were produced by one or
Gaserr Lo, other of the three processes described and claimed in plaintiffs’ patent
et al. no presumption arose that the tablets were made by any particular one

_ of them.

The word “invention” in 8. 41(2) could not be restricted to the invention
described in & particular process claim relied on by a plaintifi in an
infringement action but meant the invention for which the patent was
granted. The invention disclosed by the patent in suit was not merely
the process described in the claim relied on but consisted both of new
and useful substances and of the processes for their production. The
various subject-matters of invention described in s. 2(d) could be read
collectively where a particular invention consisted of both a new
product and a process for producing it.

Re May & Baker Ltd. (1948) 65 RP.C. 255 at 281; Ciba v. Comm’r of
Patents [19591 S.CR. 378; Auer Incandescent Light Mfg. Co. v.
O’Brien (1897) 5 Ex. C.R. 243 at 286-288, referred to.

Patent Act, RS.C. 1952, c. 208, s. 2(d) and 5. 41(2)
ACTION for infringement of a patent.

Christopher Robinson, Q.C. and R. S. Smart for plain-
tiffs.
I. Goldsmith and R. S. Caswell for defendants.

TaUrLow, J.:—In this action the plaintiffs claim an
injunction and other relief in respect of alleged infringe-
ment by the defendants of claim 18 of Canadian patent
number 474,637 which was granted to the first named
plaintiff on June 19, 1951. The second named plaintiff sues
as the exclusive licensee of the first named plaintiff under
the patent.

The invention of the patent is entitled “Improvements in
or relating to substituted diamines” and claim 18 thereof is
a claim for a process for the production of a class of
substituted diamines and their salts by reacting a par-
ticular secondary-tertiary diamine with any one of the
compounds of a class numbering at least twelve known as
pyridyl halides. The products of the process and their salts
would thus number, theoretically, at least twelve multi-
plied by the number of known acids. One substance the
production of which by this process, (whether with or
without additional steps) would be within the claim is the
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monohydrochloride salt of tripelennamine. Tripelennamine
is the generic name of a particular substituted diamine
having a complex molecular structure and a considerable
number of lengthy but equally accurate chemical names.

The plaintiffs’ complaint is that the defendant Jules R.
Gilbert Limited by importing into and selling tripelenna-
mine hydrochloride in Canada, and the other defendants by
selling tripelennamine hydrochloride in Canada have in-
fringed the claim in suit. By paragraph 6 of their defence
the defendants admit the supplying by Gilbert Surgical
Company Limited, which carries on business also under the
firm name of Gilbert Surgical Supply Company, to the
Department of Defence Production of tablets designated as
tripelennamine hydrochloride and the supplying by the
defendant Jules R. Gilbert Limited to the other defendant
of tablets designated as tripelennamine hydrochloride but
they deny that they have infringed the claim sued on and
in particular they deny that any substance contained in the
said tablets was produced by any one or more of the
processes claimed in claim 18 of the patent in suit. In
another paragraph they also plead that claim 18 is invalid
for a number of reasons.

For the purposes of this action the parties have agreed:

1. That the process claimed in claim 18 of Canadian patent No. 474,637
consists in the application of methods which were known on June 22nd,
1943, to substances which were also known on the said date, though the
said methods had never at the said date been applied to the said
substances except by the inventor named in the said patent.

2. That the substance referred to in paragraphs 6 and 7 of the reamended
Statement of Defence was not manufactured in Canada and was
imported from outside Canada.

3. That none of the defendants has any knowledge as to the process by
which the said substance was prepared or produced.

I should add that counsel for the plaintiffs stated at an
early stage of the trial that the plaintiffs as well had no
knowledge of the process by which the tablets complained
of were prepared or produced and no evidence was led on
the point, the plaintiffs’ case being based entirely on the
application of s. 41(2) of the Patent Act'. That subsection
provides that:

41. (2) In an action for infringement of a patent where the invention
relates to the production of a new substance, any substance of the same
chemical composition and constitution shall, in the absence of proof to the
contrary, be deemed to have been produced by the patented process.

1R.S.C. 1952, c. 203.
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It follows from paragraph 1 of the agreed statement of
facts that there can be no patentable invention involved in
or corresponding to the process claimed in claim 18 unless
the process results in the production of substances which
are both new and useful in the patent sense and that the
essence of the invention of the process is the unexpected
utility of its products. Re May & Baker Limited* and Ciba
v. Commissioner of Patents®. There thus can be no inven-
tion of such a process without or apart from the invention
of the substances as well. For the purpose of considering
the question of infringement, I shall assume, as I think it is
necessary to do for this purpose, that such novelty and
utility of the products of the process of claim 18 exist and
that the claim is valid.

But the question arises as to what is to be taken as the
“invention” referred to in s. 41(2) of the Patent Act. Mr.
Smart, in his able argument on behalf of the plaintiffs
urged that the term refers only to the invention of the
particular process claim or claims on which the plaintiff in
an infringement action chooses to rely but I am unable to
see the justification for so strained an interpretation of the
words of the subsection. The subsection itself does not
appear to me to refer to the particular claim relied on by a
patentee but to the invention for which the patent has
been granted. While it may be arguable that the scope of
the subsection is now somewhat broader than it was when
the enactment first appeared in the statute as a proviso® to
what is now s-s. (1) of s. 41 the provision is still tied to
situations in which a new substance has been invented and
its object still is to afford to a patentee a means of
discharging the onus of proof of the use of his patented
process only where the invention relates to the production
of a new substance. Its prime application originally was
and still is to aid the proof of infringement of a claim for a
production which is limited to that product when produced
by a particular process or by particular processes.

By s. 2(d) of the Act the term “invention” is defined as
meaning:

1(1948) 65 RPC 255 at 281. 219591 SC.R. 378.
38. of C. 1923, c. 23, s. 17,
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any new and useful art, process!, machne, manufacture or composition of
matter, or any new and useful improvement in any art, process, machine,
manufacture or composition of matter;

but while these expressions may I think be read distribu-
tively I see no reason why they cannot or should not also
be read collectively where a particular invention consists of
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both a new product and a process for producing it. No Giserr Ltp.

doubt a process claim such as the one here in suit may by
itself be taken as defining an invention of the process, but
the expression “the invention” in s. 41(2) in my opinion
refers not to what may be embraced in any particular claim
but to the “invention” of the patent for the infringement of
which the action is brought.

The inventive act which the patent in suit purports to
disclose with respect to the substituted diamines which
may be produced by the process of claim 18 is not confined
to the process of claim 18. It consists in the devising of the
new substances and of methods for producing them and of
the discovery of their useful properties but it is the discov-
ery of their useful properties which turns what would
otherwise be a fruitless laboratory exercise into an inven-
tion. This discovery may be viewed and described as a
discovery of the useful properties which the new substances
produced by the processes possess or it may be viewed and
described as a discovery that the processes produce new
substances which have useful properties but whichever way
it is viewed and described, the discovery is the same and
the inventive act resulted in a single invention consisting of
both the new and useful substances and of the processes for
their production.? For the sake of simplicity in this discus-
sion the invention here in question may I think be treated
as being concerned only with tripelennamine but for the
purpose of s. 41(2) that “invention” must in my opinion be
taken as consisting both of that substance and of the
methods for producing it which the inventor has disclosed
and patented.

1The word “process” was added to the definition at the same time as
the enactment of what is now s. 41(2). Vide S. of C. 1923, c. 23. Prior to
that the definition of invention had remained in the form in which 1t
appears in R 8.C. 1886, c. 61.

2Vide: The Auer Incandescent Light Monufacturing Co. v. O’Brien
(1897) 5 Ex. CR. 243 at pp. 286-288.

et al.

Thurlow J.



64 R.C.de’E. COUR DE L’ECHIQUIER DU CANADA [19661

1965 When s. 41(2) is so read it is clear that the plaintiffs’

Soobré  action must fail for the patent itself discloses and claims

Gos USINES not one but three processes for producing tripelennamine of
gg&ﬁ} which claim 18 embraces only one and while s. 41(2) might
et al. conceivably apply to raise the presumption that the tablets
Juas R, 1D question were produced by some one or another of these
Guuserr Lio. three processes (if the fact of their containing tripelenna-
® % mine hydrochloride should be regarded as established, as to
ThurlowJ. which T have some doubt) I am unable to read the subsec-
tion as raising a presumption that the tablets were made by
any particular one of them and there is thus no case for
holding that the tablets were made by the process of claim

18.

In the course of the argument counsel for the defendants
also raised a number of other contentions on the issue of
infringement and made a strong attack on the validity of
the claim in suit but in view of the coneclusion which I have
expressed it does not appear to me to be necessary to deal
with the matters so raised.

The action will be dismissed with costs.

Action dismissed.
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Estate tax—Appeal from assessment—Joint bank account set up by hus-
band for wife’s future benefit—Account used solely by husband for
business—Death of husband—Whether widow had beneficial interest
in account—Onus of proof—Estate Tax Act, ss. 8(1)(a), (c), (f),
3(2)(a).

Evidence—Appeal from tax assessmenl—Onus on appellant to rebut
assumption underlying assessment—Onus where mew basis for tax

) asserted aofter assessment appealed.
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M.C. set up a joint bank account in 1944 or earlier in the names of him- 1965
self and his wife and told her that he did so to ensure that she would I -
. . ONWAY
get the moneys therein on his death. M.C. used the account for pur- g 41

poses of his business and no deposits or withdrawals were made by his v.
wife. He had other bank accounts for other purposes in his own name. MINISTER OF
When M.C. died on 7 June 1961 the account contained $26,705, and gﬁgﬁg‘
sums of that amount had been deposited in the account in 1960 and —_—
1961. The Minister assessed the estate in respect of the whole $26,705
on the ground that M.C. was competent to dispose of the property
immediately prior to his death (Estate Taz Act, s. 3(1) (a)), and that
the widow had no beneficial interest in the account prior to M.C.s
death (s. 3(1)(e)). After the assessment had been appealed the
Minister contended alternatively that if the widow did have a one-half
undivided interest in the acecount prior to M.C.s death it arose from
deposits made by M.C. within three years of his death and was there-
fore chargeable under s. 3(1)(¢c).

Held, the assessment could not stand.

1. Where a husband transfers property to his wife, whether jointly with
himself or otherwise, a gift of the property from the time of the
transfer is presumed, subject to rebuttal [In re Mailman [1941] 8.C.R.
368, per Crocket J. at p. 375; Niles v. Lake [1947] S C.R. 291, per
Kellock J. at p. 311]. Such presumption is not to be taken lightly
[Shephard v. Cartwright [1954] 3 All E R. 649, per Lord Simonds at
p. 6562]1. The presumption was not rebutted in this case by evidence
as to the use of the account by M.C. for purposes of his business:
that evidence did not warrant the inference that his object in estab-
lishing the aceount was to provide a convenient means of transacting
his business [Marshall v. Crutwell (1875) L.R. 20 Eq. 328; Southby
v. Southby (1917) 40 O.L.R. 429; Maclean v. Vessey [1935]1 4 D.L.R.
170 distinguished on the factsl, or that his object in establishing the
account was to benefit his wife only after his death but not during
his life [Laurendeau v. Laurendeaw [19541 O.W.N. 722, Hill v. Hill
(1904) 8 O.L.R. 710, distinguished].

2. S8emble, the presumption in favour of a gift by a husband to his wife
applies to the mcome from joint property as well as to the capital
thereof [Re Hood [1923] 1 Ir. R. 109; Dummer v. Pitcher (1833) 2
My. & K. 262, per Brougham L.C. at p. 273; Fowkes v. Pascoe (1875)
L.R. 10 Ch. App. 343 explained], but even if the presumption with
respect to the income were otherwise such presumption was rebutted
by the fact that interest credited to the joint account was not with-
drawn but left there as part of the whole.

3. The onus of supporting the assessment under the Minister’s alternative
plea, viz that the wife’s undivided interest in the account resulted
from gifts made by the deceased within three years of his death, was
not on appellants but on the Minister and had not been met. There
was no proof that the deposits made by the deceased in 1960 and 1961
represented gifts rather than replacements of jointly owned moneys
withdrawn by the deceased [Johnson v. M.N.R. [1948] S.C.R. 486,
distinguished].

4. The fact that the deceased could have withdrawn the whole balance in
the account whenever he wished did not render the whole balance in
the account property of which he was competent to dispose within the
meaning of s. 3(1)(a) and s. 3(2)(a). If withdrawn by him the prop-

erty would still have remained joint property in his hands and he
927115
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would have been accountable to his wife for her interest therein [Re
Daly; Daly v. Brown (1907) 39 S.CR. 122, per MacLennan J. at p.
148 applied].

APPEAL from judgment of Income Tax Appeal Board
dismissing an appeal from an estate tax assessment.

K. M. Martin, Q.C. and A. K. Scales for appellants.
G. W. Ainslie and L. M. Little for respondent.

TraurLow J.:—This is an appeal by the executors of the
Estate of Michael J. Conway, deceased, from a judgment of
the Tax Appeal Board' dismissing their appeal from an
assessment of estate tax. On June 7, 1961 when Michael J.
Conway died there was a balance of $26,705.84 in an
account at The Royal Bank of Canada in Charlottetown in
the joint names of the deceased and his wife, Helen Con-
way and the matter in issue is whether estate tax is payable
in respect of the whole or of only one half of such balance.

The deceased, who died at an advanced age, left an estate
valued in excess of $100,000. He had been engaged for
many years in a sand and gravel business carried on at
Charlottetown at first on his own and from January 1, 1946
to the time of his death in partnership with one of his sons.
Among other assets standing in his name when he died
were savings accounts at The Bank of Nova Scotia and at
The Provincial Bank with balances of $17,597.24 and $11,-
449.48 respectively and a personal chequing account at The
Royal Bank of Canada showing a balance of $204.36. The
account at The Bank of Nova Scotia had been used mainly,
if not entirely, to deposit receipts and pay expenses of an
apartment building which he had acquired and the account
at The Provincial Bank had been similarly used in connec-
tion with a dwelling house which he had let to a tenant.

The account in question in the appeal was also a savings
account. It is admitted that it had been in existence for
upwards of thirty years and it seems not unlikely that it
may have been carried on for more than forty years. The
Minister does not admit, however, that the account was a
joint account for the whole period. There is in evidence a
bank joint deposit form of the kind considered in Niles v.
Lake? which bears the signatures of the deceased and Helen
Conway and is dated March 15, 1944 but there is no

134 Tax AB.C. 390. 219471 S.CR. 291.
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document showing what the arrangement with the bank
was prior to that. From the fact that the pass book (Ex-
hibit 4, No. 5) shows no alteration in the account at that
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seems to me to be more probable that this was a joint Revenue
account even before the signing of the particular bank form ry 10w 7.

in evidence than that it was in the name of the deceased
alone prior to that time.

On May 2, 1929, the earliest date shown in the pass
books in evidence, the balance in this account stood at
$7,901.87. Thereafter in general it increased from year to
year and on March 15, 1944 it stood at $22,564.85. On June
7, 1958, that is to say, three years before the deceased died,
the balance was $28,228.62. Between 1930 and 1936 there
were substantial deposits and minor withdrawals each year.
From 1936 onward the number of entries increased and it is
common ground that about that time the deceased began
depositing receipts from his sand and gravel business in the
account and paying therefrom expenses of the business.
This practice continued even after the commencement of
the partnership and up to the time of his death. It is in
evidence, however, that the deceased was wont to do busi-
ness in cash and it seems unlikely that all of the transac-
tions of the business are reflected in the entries in the
account.

Helen Conway made neither deposits in nor withdrawals
from this account. In a statutory declaration dated March
29, 1962, which was admitted in evidence by consent, she
stated inter alia that her husband “explained to [her] that
his purpose [in establishing the account] was to make
certain that whatever happened at his death [she] would
get whatever moneys he had, and over the subsequent years
he frequently reminded [her] that whatever was there
when he was gone would be [hers]”.

The deceased left a will dated April 15, 1959 in which he
appointed as his executors three of his children and The
Eastern Trust Company and these are the appellants in the
present appeal. The will contains provisions for his widow,
children and grandchildren but does not specifically men-
tion any of the bank accounts. In an Estate Tax return
completed by the corporate appellant the acecount in ques-
tion was disclosed as a joint account and half of its balance
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was included in the executors’ computation of the value of
Conway the deceased’s estate. The Minister, however, in making the
et,fl' assessment added the other half of the balance as well and
Mﬂﬁzﬂnﬁp following a notice of objection confirmed the assessment as
Revenve having been made in accordance with the provisions of the
ThurlowJ. Act and “in particular on the ground that the bank account
—  No. 339 at The Royal Bank of Canada was not a true joint
account; that the beneficial interest arising by survivorship
on the death of the taxpayer was for the entire amount on
deposit and therefore upon application of paragraph (f) of
subsection (1) of section 3 of the Estate Tax Act the entire
amount on deposit in said bank account is to be included in
computing the aggregate net value of the estate of the
taxpayer”.
In his reply to the appellant’s notice of appeal to this
Court the Minister expanded the grounds so relied on. He
pleaded that on assessing he assumed that:

(a) the deceased, immediately prior to his death was the beneficial
owner of the savings account with The Royal Bank of Canada at
Charlottetown, which, on his death, had a balance of $26,705.84 ;

(b) Mrs. Helen Conway, immediately prior to the death of the
deceased, had no beneficial interest in the said account; and

(c) on the death of the deceased, the beneficial interest in the debt of
$26,705.84, owing by The Royal Bank of Canada to the deceased, as
evidenced by the said savings account, arose or accrued by
survivorship to Mrs. Helen Conway.

and he went on to submit that the whole of the $26,705.84
representing the balance in the account was property

(a) which passed on the death of the deceased within the meaning of
88. (1) of sec. 3 of the Estate Tax Act, 7 Eliz. II, c. 29;

(b) which the deceased was, immediately prior to his death, competent
to dispose of within the meaning of para. (a) of ss.(1) of sec. 3 of
the Estate Tax Act;

(c) in respect of which the deceased had such an estate or interest
therein, or such general power as would have enabled him to
dispose of it within the meaning of para. (a) of s.8.(2) of sec. 3 of
the Estate Tax Act; and

(d) which was held jointly and in respect of which the whole beneficial
interest therein arose or accrued on the death of the deceased
within the meaning of para. (f) of 8.5.(1) of sec. 3 of the Estate Tax
Act.

As an alternative the Minister also pleaded that if immedi-
ately prior to the death of the deceased Mrs. Helen Conway
had a one-half undivided interest in the debt of $26,705.84
owing by the bank, the interest of Mrs. Conway arose in
respect of deposits made by the deceased within three years

1965
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immediately prior to his death and that the said deposits ﬁf
were dispositions operating as immediate gifts infer vivos Conwar

and he sought to support the assessments under ss. etvfd'
3(1)(a), 3(2)(a) and 3(1)(c) of the Act. Mﬁﬁg‘;ﬁ"

I have set out this summary of the Minister’s various Revexvs
pleas because it appears to me that the onus of proof is not ThurlowJ.
the same for all of them. The effect of the judgment of the
Supreme Court in Johnson v. M.N.R.* is that in order to
succeed in their appeal the appellants had the onus of
demolishing the basic facts assumed by the Minister in
making the assessment. There is, however, nothing in the
judgment in that case which suggests that the onus is
upon a taxpayer to disprove every other basis upon which
an assessment could conceivably be justified, and I do not
think any such onus rested on the appellants in the present
case. In particular I do not think it was for the appellants
to disprove the facts alleged in the Minister’s alternative
plea. If the assumptions upon which the assessment was
based have been demolished it appears to me that the
appellants are entitled to succeed unless the facts necessary
to justify the taxation under the alternative plea have also
been established by the evidence. The onus of supporting
the assessment under the alternative plea was accordingly
not on the appellants but on the Minister. Vide Pillsbury
Holdings Ltd. v. M.N.R 2
On the hearing of the appeal the main submission put
forward on behalf of the Minister was that Mrs. Conway,
though a joint holder with her husband of the legal title to
the debt owing by the bank in respect of the balance from
time to time of the account, had no beneficial interest in
the property during her husband’s lifetime and that on his
death Mrs. Conway either
(a) acquired no beneficial interest therein by survivorship,
in which event the amount on deposit fell to be includ-
ed in the aggregate net value of his estate for estate
tax purposes simply as part of his estate; or

(b) alternatively, became entitled to the whole beneficial
interest by survivorship in which event the whole
balance on deposit fell to be included in the aggregate
net value of his estate for tax purposes under s.
3(1) (f) of the Act.

1 [1948] 8.C.R. 486, 2119641 C.T.C. 294 at 302.
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In support of his contention that Mrs. Conway had no
beneficial interest in the money in the account during the
life of the deceased counsel first submitted that while a
presumption of advancement arises where property belong-
ing to a husband is transferred by him into the joint names
of himself and his wife, in the case of pure personalty, as
opposed to realty, there arises a rebuttable presumption
that the husband intended to enjoy the whole income
therefrom during their joint lives and that the extent of the
benefit conferred on the wife is only a contingent right to
the capital should she survive. For this proposition he cited
a statement to that effect in Dymond’s Death Duties, 12th
Edition at page 196 which in turn cites Fowkes v. Pascoe',
Standing v. Bowring®?, In re Eykyn’s Trusts® and Re
Hood?*.

As T understand it the prineiple upon which the benefi-
cial ownership of property held jointly by two or more
persons is determined, where the property has been con-
tributed by one of them alone, is that while at law the title
is vested in the joint holders, if valuable consideration has
not been given therefor by the other or others, they, in
equity, hold on a resulting trust for the contributor of the
property, except in cases in which the contributor intended
to make a gift of some interest in the property to the other
joint holder or holders. Where a gift is intended (or per-
haps as some cases indicate, to the extent to which a gift is
intended) such other joint holders are not trustees and the
equitable title follows the legal title. The intention to make
such a gift may appear either from express declaration by
the contributor to that effect or from circumstances but
where a transfer is made by a husband to his wife or by a
father to his child whether jointly with himself or other-
wise a gift is presumed until the contrary is shown. Thus in
In re Estate of Hannah Mailman®, Crocket, J. speaking for
the majority of the Supreme Court said at page 374:

That both law and equity interpose such a presumption against an
intention to create a joint tenancy, except where a father makes an
investment or bank deposit in the names of himself and a natural or
adopted child or a husband does so in the names of himself and his wife, is
now too firmly settled to admit of any controversy. This presumption, of
course, is a rebuttable presumption, which may always be overborne by the

1(1875) 10 Ch. App. 343. 2 (1885) 31 Ch. D. 282.
3 (1877) 6 Ch. D. 115. 4119231 1 Ir. R. 109.
5[1941] S.CR. 368.
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owners previous or contemporaneous oral statements or any other relevant
facts or circumstances from which his or her real purpose in making the
investment or opening the account in that form may reasonably be inferred
to have been otherwise. In the absence, however, of any such evidence to
the contrary the presumption of law must prevail. That is the clear result
of such leading English cases as Dyer v. Dyer (1785) 2 W. & T.s Leading
Cases, 8th ed. 820; Fowkes v. Pascoe (1875) 10 Ch. App. 343; Marshall v.
Crutwell (1875) L.R. 20 Eq 328; In re Eykyn’s Trusts (1877) 6 ChDD. 115;
Bennet v. Bennet (1879) 10 Ch.D. 474, and Standing v. Bowring (1885) 31
Ch.D. 282. This principle has been uniformly recognized in Canada
wherever the courts have been required to adjudicate upon claims depend-
ing upon the creation of a joint tenancy or gift of a joint interest when
the owner of the money involved has made investments or bank deposits
in his own and another’s names.

It will be observed that in this passage Crocket, J. also
referred to Fowkes v. Pascoe, In re Eykyn’s Trusts and
Standing v. Bowring and in my opinion these cases are not
inconsistent with the view that when the transfer is a gift a
joint ownership by the husband and the wife of the capital
at least, even if not, in all cases, of the income as well,
exists during the joint lives. That such a joint ownership
exists from the time of the transfer is I think implicit in
the following statement of Crocket J. which follows at
page 375 the passage already quoted:

There have been many such cases, particularly in Ontario and New
Brunswick. Some of these involved disputes between the executor or
administrator of a deceased father and a surviving son or daughter, and
others disputes between the executor or administrator of a deceased
husband and his surviving widow, where the presumption is in favour of a
joint tenancy or a gift of a joint interest for the benefit of the child or of
the wife, as the case may be.

The same appears from the statement of Kellock J. in
Niles v. Lake* at page 311:

The mere transfer into the joint names or purchase in joint names is
sufficient to constitute joint ownership with its attendant right of survivor-
ship. As put in Williams on Personal Property, 18th Ed., p. 518:

“If personal property, whether in possession or in action, be given
to A and B simply, they will be joint owners *%*, As a further
consequence of the unity of joint ownership, the important right of
survivorship, which distinguishes a joint tenancy of real estate, belongs
also to a joint ownership of personal property.”

So far as the capital is concerned, I therefore reject the
submission that in a case of this kind the wife is presumed
to have no interest in the joint property during the joint
lives.

Moreover, while the basis for the decision in Re Hood?
that the husband was entitled to the income of the joint

1719471 S.C.R. 291. 219231 1 Ir. R. 109.
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E‘f property during the joint lives does not appear from the

Conway judgment, a possible explanation, which would not I think

et,,f'l' apply today, is suggested in the judgment of the Lord
Mﬁﬁ?g;‘xl’ Chancellor Brougham in Dummer v. Pitcher' where at
Revenvs  page 273 he said:

Thurlow J. It was further contended that the circumstance of the testator’s power
— over this chose in action continuing after the transfer and up to his death
differs this from the case of advancement to a child. But there is a great
fallacy here, as it seems to me. The testator’s power may have continued,
but in what capacity? As husband, and in the exercise of his marital right,
On the other hand in decisions on gifts of joint interests
other than by a husband to his wife the right of the donor
to the income during the joint lives appears to have rested
on what was presumed in the circumstances to be the
intention of the donor at the time of the making of the gift
(vide Fowkes v. Pascoe® at page 351). No doubt circum-
stances may be conceived in which such an inference might
also be drawn in the case of a gift of a joint interest by a
husband to his wife. Under present day law relating to the
legal capacities and rights of married women in the absence
of either direct or circumstantial evidence of what the
intention was I can see no sufficient reason for raising with
respect to income any different presumption from that
applicable in respect to the capital but whether there is a
different presumption or not it is clear that it is rebuttable
and must yield to the proper inference to be drawn from
the circumstances of the particular case. As will appear the
intention in the present case in my opinion appears from
the facts in evidence.

The respondent’s second submission was that even if it is
to be presumed that Mrs. Conway had a beneficial interest
in the property during the lifetime of her husband, the
proper inference from the facts in evidence is that it was
not intended that she should have such an interest while
her husband lived. Two arguments to this effect were put
forward. It was said first that the deceased’s intention in
establishing the joint account was merely to provide a
convenient means of transacting his business and in this
connection reference was made to Marshall v. Crutwell?,
Southby v. Southby* and Maclean v. Vessey® in each of
which it appeared from the evidence that the object of the

1(1833) 2 My. & K. 262; 39 E R. 944. 2 (1875) L R. 10 Ch. App. 343.

8 (1875) L.R. 20 Eq. 328. 4(1917) 40 O.LR. 429.
5119351 4 D.L.R. 170.
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husband in establishing the joint bank account was to
provide a convenient way of handling his own affairs. In
my view there is no similarity on this point between these
cases and the present case and such an inference as to the

deceased’s intention is not in my opinion warranted on the Re

facts in evidence. There is nothing to suggest any need for
any such arrangement at the time of the establishment of
the joint account, whether that event occurred in 1944 or
earlier, either on the ground of absence or illness of the
deceased or inability to attend to his own affairs and Mrs.
Conway apparently never did transact her husband’s busi-
ness for him. In addition there is evidence that his pur-
pose was to confer a benefit on her and there is also the fact
that in connection with his apartment building and rented
house he kept the bank accounts in his own name. What
convenience in carrying on his affairs was served by having
this account in the joint names of himself and his wife I am
unable to see. This econtention accordingly fails.

Secondly, it was said that even if the deceased, when
establishing the account intended to benefit his wife the
evidence showed that he did not intend her to benefit
during his life and that such an intention was either inef-
fective because it was an attempt to make a testamentary
disposition otherwise than by a properly executed will with
the result that the property passed on the death of her
husband, or, if effective, such benefit arose or accrued to her
by survivorship on his death. In support of this contention
counsel referred to a number of features of the case appear-
ing from the evidence, most of which in my view indicate
nothing one way or the other as to the deceased’s intention
when the joint account was established, and he relied
particularly on the statement, to which I have already
referred, in the statutory declaration of Mrs. Conway cou-

pled with the conduct of the deceased in using the account
to deposit receipts from and pay the expenses of his busi-
ness and in keeping the pass book with his personal
belongings in his dwelling rather than in that portion of the
dwelling used for the purposes of his business.

The question is whether these and the other facts referred
to in the light of such other circumstances as have been
established rebut the presumption that an immediate gift
of an undivided interest in the balance in the account was
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ﬂﬁf intended. That the presumption is not to be taken lightly

Cmtwl" appears from Shephard v. Cartwright* where Lord Simonds
el al.

v. said at page 652:
Mﬁﬁﬁgii;m Equally it is clear that the presumption may be rebutted, but should

Revenus 1ot, as Lord Eldon said, give way to slight circumstances.

ThurlowJ.  Here the facts urged are I think equivocal at best and in
—  my view they do not lead to the conclusion that Mrs.
Conway was to have no interest during the joint lives. As I
read it the statement in the statutory declaration of Mrs.
Conway as to the deceased’s purpose in establishing the
account does not indicate an attempt on his part to confer
a benefit on his wife to take effect only upon his death but
on the contrary shows an intention to make certain that
she would have the money in this account if she survived
him by making a present gift to her of a joint interest in it
so that her right to it would be unaffected “whatever
happened at his death” with respect to the remainder of his
property. It does not seem unlikely to me that when
establishing the account as a joint account the deceased
may have intended to deposit in it from time to time for
their joint benefit moneys which he had been able to save,
whether from his business or from other sources and
the payment into the account of receipts from his business
and the payment out of it of business expenses whether
adopted as a practice before or after the account was
established in their joint names may have been his
way of carrying that intention into effect. It is not
to be forgotten that the relationship was that of
husband and wife and that the deceased was apparently the
spouse who transacted the family’s business and it does not
seem improbable to me that Mrs. Conway should have left
the management of her interest in the account to him in
view of the fact that the balance in the account tended to
grow rather than decrease as time went by. On the whole I
can see nothing in the facts before me which is inconsistent
with an intention on the part of the deceased at any
material time to confer on his wife a joint interest in the
moneys in the account. Moreover there is in this case no
proof that Mrs. Conway was prohibited from exercising
rights in respect of the account during the deceased’s life-
time, as was the case in Laurendeau v. Laurendeau® or that

1719541 3 All E.R. 649. 219541 O.W.N. 722.
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there was an understanding between Mrs. Conway and the
deceased that the deceased alone should have the right to
control and dispose of the property so long as he lived as
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ings in the home rather than in the part of the house used ThyrlowJ.

for the purposes of his business, it is not shown that they
were kept in a place to which Mrs. Conway did not have
free access or that she was ever denied access to them. The
case is thus in my opinion not one of an intended testa-
mentary disposition which is ineffective because of failure
to comply with the formalities involved in making such a
disposition and I am further of the opinion that there is
nothing in the material before me which rebuts the presump-
tion insofar as the capital is concerned. Moreover as any
interest income on the account appears to have been added
to the balance when credited and not to have been with-
drawn but to have been left there and subsequently treated
as part of the whole I am of the opinion that the result is
the same with respect to the ownership during the joint lives
of such interest as well. It follows in my opinion that Mrs.
Conway was entitled to an undivided half interest in the
balance standing in account at the time of the death of the
deceased and that the extent of any beneficial interest in the
account which arose or acecrued to her by survivorship or
otherwise on the death of the deceased amounted to no
more than the other undivided half of the said balance that
is to say the undivided half thereof held by the deceased at
the time of his death.

I turn now to the further ground upon which it was
sought to support the assessment, that is to say, that the
undivided interest of Mrs. Conway in the joint account
immediately prior to the death of the deceased was proper-
ty disposed of by the deceased under dispositions operating
as immediate gifts inter vivos made within three years
prior to his death. The facts upon which this ground was
urged were that the withdrawals from the account after
June 7, 1958 had exhausted the $28,288.62 which was in the
account at that date and that the balance of $26,705.84 in
the account on June 7, 1961, when the deceased died, was
made up entirely of sums which he had deposited in the

1(1904) 8 O.L.R. 710.
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36_5, account in 1960 and 1961. These deposits, it was urged,
Conway represented gifts inter vivos by the deceased to his wife
el within three years prior to his death of an undivided half
Mﬁﬁgi‘;ﬁ’ interest in the amounts deposited and fell to be included
Revenus  under s. 3(1) (¢) of the Act. The short answer to this is that
Thurlow J. there is no proof that such deposits represented gifts rather
—  than replacements of jointly owned moneys withdrawn by
the deceased from the joint account whether pursuant to
some arrangement between himself and his wife or other-
wise. The onus of proving that these deposits were gifts, in
my opinion, rested on the respondent if the assessment was
to be sustained on this ground and in my view the neces-

sary facts have not been established.

The remaining argument put forward in support of the
assessment was that since the deceased could have with-
drawn the whole balance of the account whenever he saw
fit the whole balance was property of which he was compe-
tent te dispose and fell to be included under ss. 3(1) (a) and
3(2)(a) of the Act. Granting that he could have withdrawn
the money from the bank that alone would not in my
opinion have changed the ownership of the amount. Hav-
ing been joint property of him and his wife while on
deposit, when withdrawn it would have been nonetheless
joint property in his hands, (vide MacLennan J. in Re
Daly; Daly v. Brown' at page 148) and he would have
been accountable to his wife for her interest therein. On the
facts before me the deceased had no right on withdrawing
the balance either to make it his own or to dispose of it
without his wife’s consent and in my opinion her interest in
the money in the account was accordingly not property of
which he was competent to dispose within the meaning of
the statutory provisions.

The appeal accordingly succeeds and it will be allowed
with costs and the assessment will be referred back to the
Minister to be varied by decreasing the aggregate net value
of the estate by $13,352.92 and by reducing the tax and
interest, as assessed, accordingly.

Appeal allowed.

1(1907) 39 S.CR. 122
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. New
BETwWEEN: Westminster

HER MAJESTY THE QUEEN ............ PLAINTIFF; oo

June 21-25

AND —
June 25

ARTHUR MIDDLEBRCOK and} DEFENDANTS —
JOSEPH MUZYKA.......... )
Expropriation—Unregistered lease of land in British Columbia for more

than three years—Land Registry Act, RS.B.C. 1960, c. 208, s. 35—
Right to compensation.

While s 35 of the Land Registry Act, RSB C. 1960, c. 208 renders null an
unregistered lease of land in British Columbia for a term exceeding
three years as agamst a bona fide purchaser for value without notice,
the lessee has an enforceable interest in the land against the lessor and
is entitled to be compensated therefor if the land 1s expropriated.

ACTION to determine compensation payable upon
expropriation of property.

Watson T. Hunter and Harvey A. Newman for plaintiff.
Lloyd H. Wilson for defendants.

JACKETT P.:—(Delivered orally at the conclusion of the
trial) This is an action under section 27 of the Expropria-
tion Act, R.S.C. 1952, chapter 106, to determine the
compensation payable to the named defendants in respect
of the expropriation on December 12, 1962, of property
in the Municipality of Matsqui, British Columbia, for a
drug addict institution.

For many years before the expropriation, the defendant
Arthur Middlebrook was the owner of approximately 91.84
acres of land with a frontage of 1,287.45 feet on the
Huntingdon Road, and a depth for the most part of 2,496
feet. At the time of the expropriation, Middlebrook was
operating a beef and pig farm business upon the proper-
ty—that is, he acquired cattle and pigs, and after getting
them in shape for market, resold them. He had on the
premises, at the time of the expropriation, a new house not
quite finished, an old house that was not at that time being
used, a very large barn that was adaptable for dairy farm-
ing, although it was being used for beef farming and to
some extent for pigs, special buildings for pigs, a machine
shed, a good well and pump, and other improvements.

Many years before the expropriation, Middlebrook had
permitted one Smith to erect a slaughter-house building on

92712—1
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his farm some 537 feet from the Huntingdon Road and to
construct a road giving the slaughter-house access to the
Huntingdon Road. At the end of 1958, Smith sold to the
defendant Muzyka the chattels and equipment that he had
been using in the slaughter-house business, his firm name
“The Abbotsford Slaughter-house” and the goodwill of his
business, for the sum of $1,850. Muzyka, in the first in-
stance, used the premises on Middlebrook’s farm under an
understanding that, in consideration therefor, he would do
Middlebrook’s slaughtering—both any that Middlebrook
required personally and any required for Middlebrook’s
customers—without charge, and would permit Middlebrook
to have the waste from the slaughter-house as fertilizer for
his farm. After this arrangement had been in force for some
time, Middlebrook and Muzyka made an oral agreement for
a 99-year lease of a defined area of land for his slaughter-
house business and of the aceess road. In October, 1962, a
lease was executed by the two defendants for a 99-year
term commencing June 15, 1960. That lease expressly pro-
vided that the buildings, fixtures, and equipment on the
premises are the property absolutely of Muzyka, and
removable by him during the term of the lease. Muzyka
was to pay a lump sum consideration for this lease, and
Middlebrook was thereafter to pay for his business slaugh-
tering, but was still to have the waste from the slaughter-
house for fertilizer.

Middlebrook’s title to his farm property was subject to a
right of way across one corner of the property in favour of
British Columbia Electric Company Limited. The property
was expropriated subject to the same right of way, al-
though the Information indicates that the property was
expropriated outright. (See paragraphs 2 and 3 of the
Information). It is, therefore, unnecessary to take any
account of this right of way in these proceedings, except to
consider whether it reduces the market value of the expro-
priated property, which I have done in the findings that I
am about to state, although I shall not refer to the right of
way again.

The Information alleges that the property described
therein was taken “except mines and minerals”. That ex-
ception does not appear in the description of the property
expropriated. However, it is conceded by counsel that
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Middlebrook did not own the mines and minerals so that lﬂﬁi
the property with which we are concerned in these proceed- Tz Qmmn
ings is the property as described in the expropriation docu- prpms-
ments, and in the Information, “except mines and BROOK

: ) et al.
minerals”.

The amended Information filed by the Deputy Attorney Jackett P.

General of Canada shows that the defendant Muzyka
claimed an interest in the expropriated property by virtue
of the 99-year lease to which I have already referred, and
states that the Crown does not admit that Muzyka had any
interest in the expropriated property. A single statement of
defence was filed on behalf of both defendants. As amend-
ed, that statement of defence alleges that Muzyka did have
the 99-year leasehold interest in the expropriated property,
and did, at the time of the expropriation, own the build-
ings, fixtures and equipment on the leasehold property.

There were other encumbrances on the expropriated
property at the time of the expropriation, but it is common
ground that, under the usual form of judgment, the com-
pensation awarded to Middlebrook will be payable to him
subject to his supplying releases in respect of such encum-
brances.

It is also common ground that the plaintiff paid Mid-
dlebrook $56,000 on account of the compensation to which
he is entitled on September 13, 1963, and that the plaintiff
paid Muzyka $5,000 on account of the compensation, if
any, to which he may be entitled on February 21, 1964. It is
also agreed that Middlebrook gave up possession of all the
property taken, except the residence and some 18 acres, on
February 1, 1963, and of the 18 acres on June 1, 1964. He
still has possession of the residence. Muzyka vacated the
slaughter-house property on March 4, 1964,

By the Information as amended at the trial, it is stated
that the Crown is willing to pay to Middlebrook $84,400 by
way of compensation for his interest or the interest of any
other person in the expropriated land, and for all loss or
damage occasioned by the expropriation to Middlebrook or
any other person. The Information, as amended at trial,
also states that, if Muzyka had a leasehold interest, the
Crown is willing to pay to him $8 250 for his interest, and
for any loss or damage sustained by him or any other person

by reason of the expropriation. While these portions of the
9271213
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Information as amended are not as clear as they might be,

counsel agreed that these two amounts are cumulative, and

that the Information is to be read as stating that the Crown

ig willing to pay

(a) $8,250 for a release of all claims in respect of the
expropriation of Muzyka’s 99-year lease, if it was a
valid interest in the expropriated property, plus

(D) $84,400 for a release of all other claims arising out of
the expropriation except any possible claim in respect
of mines and minerals.

The amended statement of defence claims not less than
$15,000 in respect of the expropriation of Muzyka’s interest
in the expropriated property and not less than $100,000 in
respect of the expropriation of Middlebrook’s interest, or a
total amount in respeet of the expropriation of not less
than $115,000.

The defendants have the onus of establishing the com-
pensation to which they are respectively entitled. They
were represented at the trial by the same counsel, and the
same evidence was introduced on behalf of both of them.

Before dealing with the evidence as to the amount of
compensation, I must first dispose of the question as to the
validity of Muzyka’s interest in the land at the time of
expropriation. The doubt as to the validity of his 99-year
lease is, in effect, based on section 35 of the Land Registry
Act, chapter 208 of the Revised Statutes of British Co-
lumbia of 1960, which reads in part as follows:

. .. no instrument executed and taking effect after the thirtieth day of
June, 1905, purporting to transfer, charge, deal with, or affect land or any
estate or interest therein, shall become operative to pass any estate or
interest, either at law or in equity, in the land (except a leasehold interest
in possession for a term not exceeding three years) until the instrument
is registered in compliance with the provisions of this Act;

Muzyka's lease was not registered, and section 35 undoubt-
edly makes it a nullity in so far as a bona fide purchaser for
value without notice is concerned. Muzyka had no legal
title. As between the parties, however, Muzyka had, at the
time of the expropriation, in my view, an enforceable inter-
est in the land in the same way that a purchaser under an
agreement for sale has an interest. It has long since been
settled that the holder of such an interest is entitled to
compensation under the Ezpropriation Act. I, therefore,
reject the attack on Muzyka’s right to claim compensation.
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With reference to the compensation to which Muzyka is
entitled, the evidence led on behalf of the defendants puts
his claim at a total amount of $12,500 broken down as
follows:

Buildings ........... $ 4,500

Land ............... 4,000

Disturbance ......... 4,000 (being one year’s profits)
$ 12,500

It is difficult to reach any conclusion as to the market
value of Muzyka’s leasehold interest in the property at the
time of the expropriation. There is no evidence upon which
I can make any finding that a reasonably prudent person
would have paid him any substantial amount for his lease-
hold interest, as part of the assets of his slaughter-house
business or otherwise. It seems that such small slaughter-
house businesses are on the way out in British Columbia. It
is said that it is almost impossible to get new licenses for
such a business, and that the authorities are becoming more
strict in relation to existing ones. There is no doubt, how-
ever, that Muzyka’s lease does adversely affect the value of
the expropriated property for its highest and best use,
whatever that may be. Furthermore, Muzyka is a butcher
by trade and has shown by the way in which he has
developed his business since he acquired it in 1958, putting
both his labour and earnings into the development and
expansion of the physical assets of the business, that he sets
great store on being able to continue to operate his own
slaughter-house business. I am satisfied that a reasonably
prudent man with Muzyka’s trade, interests and desire to
pursue the way of life to which he had become accustomed
would, had he been in possession of the leasehold property
at the time of the expropriation without any interest in the
land, have paid $12,500 for the balance of the lease rather
than lose the property and with it practically all ability to
get any usefulness or return from the quite substantial
assets that he had built up around his business. I therefore
find that the value to Muzyka of his interest in the expro-
priated property at the time of the expropriation was
$12,500.

The next question is what was the value to Middle-
brook of the expropriated property subject to Muzyka’s
leasehold rights. All the evidence is to the effect that
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Middlebrook’s claim must be for market value and that
there was no special value for him as an owner in posses-
sion. It is a fact that he was using the land for beef and pig
farming, and it seems clear that this was not the highest
and best use of the land. The defendants’ position was that
the highest and best use of the expropriated property was as
a small fruits farm devoted exclusively to the production
of raspberries. Indeed, the evidence from both sides is to
the effect that the property in question is specially well
suited to a raspberry operation.

The defendants’ evidence values all the expropriated
land for raspberry production as follows:

(a) 4784 acres that at the time of the expropriation were
cleared and ready for raspberries, at $1,250 per acre, or... $ 59,800

(b) 3542 acres that were cleared and useable as pasture but

gtill had tree stumps, at $800 per acre, OF .......cnn..... 30,107
(¢) 897 acres of bush and stumps, at $300 per acre, or ...... 2,601
TOTAL LAND VALUE ....ivvevnrverrerinnsansirnasans $ 92,598

The defendants’ evidence as to value proceeded on the
assumption that none of the improvements on the expro-
priated property were of value for raspberry production
except the new house and the well. A value of $12,140 was
placed on the house and a value of $1,000 was placed on the
well and pump. The three items therefore result in a value,
according to the defendants’ evidence, of

Land .ooveiiiiiiiiiiiiiiiiiieiintraianenans $ 92,598
HouSe .iiivnrrrerietinaenenenireneroeennns 12,140
Pumpand well .....ooiiiiiiiiiiiniianinnnns 1,000

TOTAL vvevineneinerinecaveasaancancanans $105,738

From this amount the defendants deduct the sum of
$10,000, being the amount, they recognize, by which the
value of the property for raspberry raising is reduced
through the existence of Muzyka’s lease. The claim, in
accordance with the defendants’ evidence, was therefore
rounded off at $95,000.

Two different opinions as to the value of the expropriated
property were put before the Court by the plaintiff. The
first opinion for the plaintiff was based upon the view that
the highest and best use of the expropriated property was
for dairy or mixed farming. On that basis, the expropriated
property was valued as follows:
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52 acres of cleared land at $850 ..............c..ciiiiiiia. $ 44200 Txg QueeN
39.87 acres of uncleared land, at $350 .........oe0ievernnnns 13,954 v,
MmpLe-
ToraL, LAND VALUE ......cevvevennnennennennrenenns $ 58,154 leogf
Improvements oo
HOUSE ++tevveeneerensneeennneesanseneseenensaenns $ 11,000 Jackett P.
Machine shed ....veeevevrervenereeeensecnrenennnns 400
2 0+ 4,000
Old 8hed vuvveirnriveeiriieeoneeesennensoneacnnenes 500
Well and water system v..veveveveerienerecnnnaeanns 1,000
Family orchard and shrubs ........coevvvvuennenrens 100
17,000
TorAL PROPERTY VALUE .....cvvvvencenonnnans $ 75,154

This approach was tested by comparison with sales
of dairy and other farms, which, it was thought,
showed a value for the expropriated property of ..$ 73,500

Putting the two conclusions together, the first
opinion for the plaintiff was that the property was
WOrth .. e et $ 74,000
The second opinion for the plaintiff was based on a view
that the highest and best use for the expropriated property
was as a dairy farm combined with some raspberry produc-
tion, with a view to changing over a period of time to
raspberry production to the exclusion of dairy farming. On
this view the land was valued as follows:

37 acres of cultivated area, at $850 per acre, or .............. $ 31450
18 acres of pasture at $750 .......ciiiriiiiiiiiii i, 13,500
32.5 acres of rough pasture and hill area, at $450 ............ 14,625
4.34 acres of bush and swamp at $300 per acre .....veveevnan- 1,302
TOTAL LAND VALUE .....vvveerevrnroceoaintnasaasss $ 60,877
and the improvements were valued as follows:
House and well ...oovvieiirriininrenrsnncnernnnnns $ 13,000
Barn and S0 ....iiiiiiiiiiii it e e, 5,000
Machine shed ......ocoiiiiiviiiiiiiiniiieiennannn 300
18,500
TorAL PROPERTY VALUE ......coevvvennnenns $ 79,177

On testing this approach by a comparison with the sales
of farms, a value of $76,000 was reached, and the second
opinion for the plaintiff was then expressed, that the expro-
priated property was worth $77,000 at the time of the
expropriation.
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Both of the opinions expressed on behalf of the plaintiff
were based on the assumption that Muzyka's lease was
non-existent, and that some allowance would have to be
made for whatever effect it might have on value for the
uses on which those opinions were based. I do not think
any better estimate of that amount can be made than that
contained in the defendants’ evidence, and I adopt the
amount of $10,000 accordingly. In effect, therefore, the
opinions given for the plaintiff as to the market value of
Middlebrook’s interest in the expropriated property are
$64,000 and $67,000, respectively.

There are certain aspects of the defendants’ evidence
that I cannot acecept without qualification. I am satisfied
that insufficient allowance was made for improvements in
analyzing the prices of some of the sales that were relied on.
I am not satisfied that an arbitrary addition of $400 as the
cost of clearing is a proper way of determining market
value of cleared land on the basis of a sale of uncleared
land. No evidence was given to show the relationship of
prices as of December 1962, the date of the expropriation,
to prices in 1964 and 1965 when some of the sales relied
upon took place. On the whole, I am of opinion that the
acreage rates adopted in the defendants’ case are substan-
tially higher than a willing purchaser would have paid or a
willing vendor would have demanded for the expropriated
property at the time of the expropriation.

On the other hand, I am of opinion that, as of the time
of the expropriation, having regard to all the potentialities
of the expropriated property, a purchaser would have been
willing to pay something more than the amounts set out in
the plaintiff’s evidence.

I am of the view that such amount need not necessarily
be computed by applying a number of different rates to the
acreages of different classes of lands comprised in the

‘expropriated property. Having considered all the poten-

tialities, as revealed by the evidence, of the expropriated
property, and the state of the market for properties such as
the expropriated property, I am of the opinion that a
reasonably prudent purchaser, as of the date of the expro-
priation, would have paid $70,000 for the land, and would
have paid an additional $20,000 for the improvements that
were on it at the time of the expropriation. I therefore find
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that the market value of the expropriated property at the
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$90,000. Deducting $10,000 for Muzyka’s lease, I reach the
sum of $80,000 as being the market value of Mr. Middle-
brook’s interest in the land.

I therefore direct that judgment be entered in the form
usual in expropriation cases in this Court:

(@) in favour of the defendant Muzyka in the sum of
$12,500 (less the advance of $5,000 that has been paid
to him) with interest on the sum of $7,500 from
March 4, 1964, to this date, at the rate of 5 per cent. per
annum;

(b) in favour of the defendant Middlebrook in the sum of
$80,000 (less the advance of $56,000 that has been paid
to him) with interest at the rate of 5 per cent. per
annum on

(i) $51,000 from the date of the expropriation to
February 1, 1963,
(ii) $68,000 from February 1, 1963, to September 13,
1963, and
(ii1) $12,000 from September 13, 1963, to this date.
The defendants will have their costs. If there is any
difficulty in settling the Minutes of Judgment, the matter
may be spoken to.

BETWEEN:
MANSFIELD HOLDINGS INC. ........... APPELLANT;
AND
THE MINISTER OF NATIONAL 3
REVENUE ................... f RESPONDENT.

Revenue—Income—Income Tax Act, RS.C. 1952, c. 148, ss. 8, 4 and
189(1)(e)—Profit from a re-sale of laneway property not a capital
gain—Tazable income derived from a venture in the nature of trade—
Intention at the time of acquisition of land—Appeal allowed—
Reassessment is referred back to the Minister.

The appellant is a company engaged in the real estate business. It had, for
many years, derived income by leasing the property, a 4-storey hotel
known as the Laurier Hotel, on a profit-sharing basis, to one or more
hotel operators and had been regarded as a personal holding company.

It had also acquired lots concerning a scheme for erecting a high-rise hotel.
This project never materialized and neither did a later one to build an
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apartment hotel and an office building. In each instance failure
occurred.

On March 17, 1957 appellant sold its hotel property for $461,000 and
realized a profit of $150,000.

The Minister assessed the appellant for income tax whereby a sum of
$142,583 22 was added to the appellant’s otherwise taxable income for
1ts taxation year 1957, on the ground that it was income from a business.

An appeal to the Tax Appeal Board was allowed and from that decision the
appellant company appeals to this Court.

Held, that the profit realized by the appellant is income and subject to tax.

2. That the profit of $150,000 realized was not a capital gain but a taxable
income derived from a venture in the nature of trade, within the
meaning of the Income Taz Act, RS.C. 1952, c. 148, ss. 3, 4 and
139(1)(e).

3. That the profit made by the appellant is a profit from a business within
the statutory definition of the word in the Income Taxr Act. These
principles are enunciated in the decision of the Supreme Court of
Canada in Regal Heights Ltd. v. Minister of National Revenue [19601
S.C.R. 902.

4. The primary aim of the appellant company in acquiring the laneway
property was to consolidate it with the adjoining parcels of land, to be
held as an investment. The intention was to re-sell the consolidated
block at a profit. So it happened.

5. That the appeal is allowed and the assessment is referred back to the
Minister for reconsideration and re-assessment.

APPEAL from a decision of the Tax Appeal Board.
Philip F. Vineberg, Q.C. for appellant.
Paul Boivin, Q.C. and Paul Ollivier, Q.C. for respondent.

Krarney J.:—This is an appeal from a decision of the
Income Tax Appeal Board! of March 11, 1963, which dis-
missed the appellant’s appeal from a reassessment made by
the Minister on April 21, 1961, whereby a sum of $142-
583.22 was added to the appellant’s otherwise taxable in-
come for its taxation year 1957 on the ground that it was
income from a business.

The alleged profit in question resulted from the re-sale of
a parcel of land acquired by the appellant, consisting of an
east-west and north-south strip of an L-shaped lane which
had been regarded as public property but which turned out
to be privately owned and over which neighbouring proper-
ties enjoyed rights of ingress and egress. The lane provided
a rear entrance to the Laurier Hotel, which was located in
the city of Montreal, on the south side of and fronting on
Dorchester St. W. near Drummond Street.

131 Tax AB.C. 349.
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The Board held that the aforesaid profit was not a
capital gain, as submitted by the appellant, but taxable
income derived from a venture in the nature of trade
within the meaning of the Income Tax Act, R.S.C. 1952,
c. 148, ss. 3, 4 and 139 (1) (e).

The events, both prior and subsequent to the transaction
in issue, may broadly be described as follows.

In 1954, the city of Montreal expropriated 95 x 40" of
the property belonging to the aforesaid hotel, which was
fully licensed and contained 70 rooms. As a result of the
expropriation one third of the building was demolished.
The compensation paid by the City to Laurier Hotel was
$229,500, which amount was arrived at by mutual consent.
The shares of the hotel company, for all practical purposes,
were held exclusively by Moses Feldman. The company
had, for many years, derived income by leasing the proper-
ty, on a profit-sharing basis, to one or more hotel operators,
and had been regarded as a personal holding company.

Moses Feldman, for many years, had been engaged in the
operation in another part of Montreal of a departmental
store known as St. Henry Syndicate, located on a property
owned by his wife. Two sons of Moses Feldman—Isidore
and Max—gradually took over from their father the man-
agement of the store. In 1946 the Feldman brothers incor-
porated a company called I. & M. Holdings Ine. which
acquired the above-mentioned property owned by their
mother. Except perhaps for one qualifying share issued to
Moses Feldman, the stock was held in equal proportions by
Isidore and Max Feldman.

Apart from some adjacent property acquired for the
extension of the departmental store, the appellant company,
for a period of nearly ten years, did not own any other
property and did not enter into any sort of real estate
transaction until 1955, when it purchased the lane property
already referred to. In the same year, Max Feldman
became the sole owner of I. & M. Holdings Inc. through the
purchase of his brother’s share-holdings therein and shortly
thereafter the name of the company was changed to
Mansfield Holdings Ine.

Moses Feldman was concerned as to what should be done
with the unexpropriated portion of the Laurier Hotel
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195 property, which was 95" wide by 70’ deep. After consulta-

I\]ZE[[ANSFIELD tion with his sons, it was decided to purchase lot 606,
Toe ™ located immediately south of the east-west lane strip, in
Mo order to recover approximately as much land as had been
INISTER . . . .
oF expropriated. Moses Feldman was only interested in repair-
lﬁrgsé‘l’j‘?;‘ ing and restoring the original 4-storey Laurier Hotel but

— the cost of doing so was estimated at $400,000 and, on
AT expert advice, it was decided that such a course was inad-

visable.

Isidore and Max Feldman thought it would be a good
idea to acquire enough additional property to build a
high-rise hotel. Their father agreed if they decided to go
ahead with the project he would sell them the residuary
property at a very reasonable price. Pursuant to the
proposed scheme, Isidore -and Max caused to be incorpo-
rated two companies called 1126 Drummond Ine. and 1220
Dorchester Ine., in which they each had a 50 per cent
interest, and in July 1954 the first named company ac-
quired lot 606 and in August next the other purchased the
residue of lot 607-2, being the next one east of the Laurier
property and situated at the corner of Dorchester and
Drummond Streets. A tavern was located on the said prop-
erty which was expropriated to the extent of 30’ x 40’ and
later demolished. It was while effecting the purchase of the
two above-mentioned lots that it was discovered that the
lane property was owned by the heirs of the late Lydia
Hoyle and it was decided to acquire it if possible. The said
heirs were widely scattered but with the aid of legal counsel
they were located. The Feldman brothers thereupon decided
to have the appellant company—which was still known
as I. & M. Holdings Ine.—acquire the said lane property.
The purchase was effected by four notarial deeds of sale
which were signed in February and March 1955.

In the above complex, the only piece of land owned by
the appellant was the lane property for which it paid
$2,500 to about 23 heirs and, in addition, about $7,000
representing legal, notarial and investigation costs, or in all
approximately $10,000, and concerning which counsel for
the parties declared there was no dispute.

The scheme of erecting a high-rise hotel never material-
ized, neither did a later one to build an apartment hotel,
and the same is true of a still later one envisaging an office
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building; in each instance the failure was allegedly due to
the inability of the interested parties to obtain the necessary
mortgage money from insurance companies.

Early in 1957, the appellant received an offer, through a
real estate agent, on behalf of parties who had aequired
contiguous properties with the intention of constructing a
very large scale office building and required the four prop-
erties with which we are here concerned for the purpose of
rounding out their own holdings.

By pre-arrangement, on March 17, 1957, Laurier Ho-
tel—which acted as a Clearing-House—bought 1) the lane
property from Mansfield Holdings Ine.; 2) lot 606 from
1126 Drummond Ine.; 3) lot 607-2 from 1220 Dorchester
Ine., in each case for $1 and other valuable consideration.
Two weeks later, at the end of March 1957, Laurier Hotel
Limited sold, together with its own residual property, the
three above-mentioned parcels of land to Dorchester-
Drummond Corporation Ltd. for $461,000.

On distribution by Laurier Hotel Limited of the proceeds
from this last-mentioned sale, the appellant company ad-
mittedly received $150,000 as the sale price of the lane
property, and as the Court is not called upon to adjudicate
on the taxability of the proceeds realized on this sale by
Laurier Hotel Limited, 1126 Drummond Ine. or 1220 Dor-
chester Ine., the only issue before it is whether the profit
realized by the appellant on the aforesaid $150,000—the
amount of which is not in dispute—constitutes a capital
gain or taxable income.

On these facts, the only question to be determined on this
appeal is whether the profit made by the appellant on the
re-sale of the laneway property is a profit from a “business”
within the statutory definition of the word in the Income
Tax Act. In my opinion that question can be answered by
application of the decision of the Supreme Court of Canada
in Regal Heights Limited v. The Minister of National
Revenue'.

There is no doubt that the primary aim of the appellant
company in acquiring the laneway property was to consoli-
date it with the adjoining parcels of land that were owned
by other companies controlled by the Feldman family and
to erect on that consolidated property a hotel or other

1119601) S.C.R. 902.
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Eff building to be held as an investment. There can be equally
Mansrezp N0 doubt that the intention was to resell the consolidated

HoWINGS lock at a profit if it were not found possible to carry out

v the primary aim.
MINISTER p_ . y . L.

OF This is not a case where, at the time of acquisition, the
NATIONAL

Revenue  baxpayer’s building plans had proceeded to such a point

Kenrnoy J. that it could be said that it intended to use the land for

—  building to the exclusion of any other intended use for it.

At the time of acquisition in this case none of the problems

involved in a decision to build had been solved. For exam-

ple, no arrangements had been made for the financing of a
building.

The almost irresistible inference in these circumstances
of a secondary intention to sell at a profit is supported by
the evidence of the principal shareholder of the appellant,
which reads in part:

Q. Did you then discuss with Mr. Rudberg or with any of your other
advisers about the necessity of acquiring rights to this lane?

A. Mr. Rudberg pointed out to us very strongly that no matter what
happened in the future we must acquire this in order to get the full
value of this piece of land He insisted whether we went ahead with
him or not it was ridiculous to leave this lane as 1t was and we
must acquire it no matter what the cost, and the same also applied
to the property at the corner of Drummond street.

In my opinion the amount in question was income
within the meaning of the Income Tax Act and taxable
accordingly and I so find.

In view of the agreement arrived at between counsel
during the hearing that the cost to the appellant of
acquiring the instant property instead of being $7,416.78—
as assessed by the Minister—was in fact approximately
$10,000, the appeal is allowed and the assessment is referred
back to the Minister for reconsideration and reassessment
accordingly.

As the Minister has been successful in the main matter
in controversy, he shall be entitled to his costs.

Appeal allowed.
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BETWEEN:

FARBWERKE HOECHST AKTIEN-
GESELLSCHAFT VORMALS ArrELLANT;
MEISTER LUCIUS & BRUNING.

AND
THE COMMISSIONER OF PATENTS ... .RESPONDENT.

Patents—Application for reissue—Patent for process and class of substances
—Proposed new claim for specific substance made by particular process
—Whether disclosed in original patent—Defects in original patent—
Whether error inadverteni—Whether mistaken view of law s
inadvertence—Decision of Commissioner of Patents—Appeal—Patent
Act, ss. 36, 88(1), 41(1), 42, 44, 60.

Appeals—From Commissioner of Patents—Dismissal of application for
reissue patent—W hether appeal lies—Patent Act, ss. 36, 44.

In September 1959 a patent was issued to appellant for an invention
entitled “Manufacture of New Sulphonyl Ureas”. The patent contained
two process claims for the manufacture of a class of substances, a claim
for the whole class of substances made by such processes, and a number
of claims for specific substances of the class, amongst them tolbuta-
mide The specifications and process claims were broad enough to cover
an infinite number of substances, and a statement in the specifications
that experiments demonstrated that the products of the invention
substantially lowered the blood sugar level and were therapeutically
useful was incorrect as the great bulk of conceivable substances covered
by the patent had not been produced or tested and nothing was known
of their pharmacological effects or usefulness.

In August 1963 appellant applied under s. 50 of the Patent Act for a reissue
patent on the ground that the original patent claimed more or less than
appellant had a right to claim as new and that the error arose from
inadvertence, accident or mistake. By its amended specification appel-
lant made five further claims: one for a process for the manufacture of
substances of a sub-class of the broad class, two for such substances
and their salts when produced by that process, one for a particular
process for making tolbutamide and one for tolbutamide when so
made. Appellant gave two grounds for deeming the original patent
defective: (1) that it did not exhaustively define certain substituents of
substances of the class, and (2) that it did not claim speeific produets
when prepared by specific processes; and the application stated that
the error resulted from legal advice shown to be wrong by a decision
pronounced by the Exchequer Court mn 1962 that a specific product
claim must be dependent upon a process claim which defines specifically
the production of that substance.

Held, affirming the deeision of the Commissioner of Patents, the applica-
tion must be refused.

1. The original patent was defective but not for the reason put forward by
appellant, viz: failure to define the substituents of the class more
exhaustively. The original patent was defective because the description
of the invention in the patent was false. An application for a reissue
patent under s. 50 assumes that the patentee was entitled to a patent.
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Moreover the alleged error in the original patent did not in fact arise
through inadvertence, aceident or mistake.

2 The original patent was not defective because of its failure to contain a
claim for tolbutamide when prepared by specific processes. That was a
different invention from the invention of the class of substances
described in the patent, and s. 38(1) of the Patent Act would have
prohibited its inclusion in the original patent.

Quaere, whether a defect in a8 patent due to an erroneocus view of the
law can be regarded as due to inadvertence within the meaning of s. 50
of the Patent Act.

Semble, section 44 of the Pateni Act confers a right of appeal to the
Exchequer Court from a refusal by the Commissioner of Patents of an
application under s. 50 for a reissue patent.

[Hoechst v. Galbert [19651 1 Ex. C.R. 710; Re May & Baker Ltd. et al, 65
RP.C. 255; 66 R.P.C. 8; 67 R.P.C. 23, discussed.]
APPEAL from dismissal of application for reissue patent
under s. 50 of Patent Act.

Chistopher Robinson, Q.C. and Russell S. Smart for
appellant.

George W. Ainslie and M. A. Mogan for respondent.

TuurLow J~—This is an appeal taken pursuant to s. 44
of the Patent Act' from a refusal by the Commissioner to
entertain an application by the appellant for a reissue of
Canadian patent number 528,623 granted to the appellant
on September 1, 1959 in respect of what is therein referred
to as an invention entitled “Manufacture of New Sulpho-
nyl Ureas”.

The application for a reissue patent was made under
8. 50(1) of the Act which reads as follows:

50. (1) whenever any patent is deemed defective or inoperative by
reason of insufficient description or specification, or by reason of the
patentee claiming more or less than he had a right to claim as new, but at
the same time it appears that the error arose from inadvertence, accident or
mistake, without any fraudulent or deceptive intention, the Commissioner
may, upon the surrender of such patent within four years from 1ts date and
the payment of the further fee hereinafter provided, cause a new patent, in
accordance with an amended description and specification made by such
patentee, to be issued to him for the same invention for the then unexpired
term for which the original patent was granted.

The principles affecting the right of a patentee to obtain
a reissue patent are discussed in the judgment of the
Supreme Court in Northern Electric Company Limited v.
Photo Sound Corporation® and it is unnecessary for present
purposes to repeat what is there set out beyond reiterating

that reissue is a form of relief which is available only
1R.SC. 1952, 5. 203. 2[1936] S.CR. 649.
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within the limits of the statutory provision therefor. While
the provision has been enlarged in one important respect
since the judgment in that case, that is to say in making
reissue available in cases where a patent is deemed defec-
tive or inoperative by reason of the patentee having
claimed less than he was entitled to claim as new, the
provision for relief is still strictly limited to cases in which
the patent is deemed to be defective or inoperative “by
reason of insufficient description or specification or by rea-
son of the patentee claiming more or less than he had a
right to claim as new”. As will presently appear the present
is a case in which the application for reissue was based on
the patent being deemed to be “defective or inoperative”
not by reason of “insufficiency of description or specifica-
tion” as in the Northern Electric case, but by reason of the
applicant having claimed “more or less than he had a right
to claim as new”. It will also appear that the Commissioner
refused to entertain the appellant’s application on two
grounds the first of which was that the appellant could not
rightly invoke any of the reasons for reissue open under the
terms of the statute, that is to say, either insufficiency of
description or specification or claiming more or less than
the applicant was entitled to claim as new, and the other of
which was that there' was no inadvertence, accident or
mistake from which "the alleged errors arose. The question
whether the application for reissue was in respect of the
same invention was not dealt with by the Commissioner
and the parties have agreed that if the appeal succeeds the
application should be referred back to him for further
consideration. and, inter alia, for consideration as to whether
the amended specification attached to the petition for
reissue is for the same invention as the patent in question.
The patent in question is one of the ten patents involved
in the action in this Court numbered 162,296 brought by
the appellant against Gilbert and Company and others for
alleged infringement of the patents by selling a substance
known as tolbutamide which is useful for its blood sugar
lowering effect in the treatment of diabetes and which is
one of a large class of substances known as sulphonyl ureas
referred to and claimed in the patents. For the purposes of
this appeal the parties have agreed to admit as facts all the
facts found in the reasons for judgment in that action and

1[1965] 1 Ex. C.R. 710.
22712—2
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that inter alia certain facts, which are set out later in these
reasons were found. The latter are therefore to be taken as
facts for the purposes of this appeal though as stated they
purport to relate in part to claims which were not in issue
and which were not considered in the reasons for judgment
in the action.

The specification of the patent is described in some detail
in the reasons for judgment in that action and for the
present purpose a brief outline of it will be sufficient. It
begins by referring to the inventors having made an inven-
tion entitled “Manufacture of new Sulphonyl-ureas” and
proceeds to state that the disclosure which follows contains
a correct and full description of the invention and of the
best mode known to the inventors of taking advantage of
the same. It next refers to certain sulphonyl compounds
known to have blood sugar lowering effect and then states
that “the present invention provides sulphonyl ureas” of a
general formula the scope of which as defined is broad
enough to include an infinitely large number of such sul-
phonyl ureas. Next it sketches a number of general meth-
ods each consisting of a well known type of chemical
reaction between known types of chemical compounds by
which sulphonyl ureas of this broad class may be prepared.
It is then stated that:

As has been demonstrated by experiments on amimals and in clinical
tests, the products of the invention produce a substantial lowering of the
blood sugar level. They may be used as such or in the form of their salts, or
in the presence of substances that cause salt formation. For salt formation
there may be used, for example, ammona, an alkaline substance such as an
alkali metal or alkaline earth metal hydroxide, an alkali metal carbonate or
bicarbonate, or a physiologically tolerated organic base. The compounds
can be made up, inter ala, into preparations suitable for oral administra-
tion and lowering the blood sugar m the treatment of diabetes

This is followed by data concerning the results of tests of
some of the substances of the class on animals and then by
the statement that:

Clinical tests performed on 2 large number of patients have fully
established the efficacy of the products of the present invention, for
example, N-(4-methyl-benzene-sulphonyl)-N’-(n-butyl)-urea and N-(4-
methyl-benzene-sulphonyl)-N’-isobutyl-urea, in lowering the blood sugar
level. For example, the first named compound lowers the blood sugar level
of healthy human beings by an average of 20-40 mg/per cent. In the case
of certain diabetics a lowering, for example, of about 300 mg/per cent to
the normal value of about 120 mg/per cent has been observed. The
products of the invention have been tested as anti-diabetics in light and
severe cages of diabetes mellitus.
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The substance first mentioned as an example in this
passage is the substance known as tolbutamide. This is
followed by a number of further references to the use,
administration and effects of what are variously called “the
products of the invention” or “the compounds of the inven-
tion” and in several places the use, administration and
effects of tolbutamide and of some of the other substances
of the class are cited by way of example.

Some fifty-three examples of processes for the prepara-
tion of sulphonyl ureas of the class are then given and the
specification then concludes with nineteen claims. Of these
the first two are process claims and the remaining seven-
teen are product claims.

Claim 1 is for a process for the production of all the
substances of the class by a particular chemical reaction
being one of the known general chemical reactions men-
tioned earlier in the specification. Claim 2 is for a process
for the production of salts of the substances of the class.

The product claims are all for substances when made by
the process of claim 1 or the obvious chemical equivalent
thereof. Of these the first seven, that is to say, claims 3 to 9
inclusive are claims for classes of substances when produced
by that process. Claim 3 embraces the whole class of
substances when so produced. Claim 4 embraces the salts of
all the substances of the class. Claims 5 to 9 inclusive
embrace substances of different sub-classes of the broad
class and their salts when so produced. Each of the remain-
ing ten claims is for a particular substance of the broad
class and of these claim 10 is for the substance known as
tolbutamide.

The facts which, as previously mentioned, the parties
have agreed were inter alia found in the reasons for judg-
ment in Hoechst v. Gilbert' action and are to be taken as
faets in the present appeal are as follows:

(a) Process claims 1 and 2 in Patent No 582,623, to which claims 3 to
19 neclusive refer, are claims to processes for the manufacture of a
large class of substances, and the number of mathematically
conceilvable substances embraced 1 the class defined mn claims 1
and 2 is infinite,

(b) Claims 1 and 2 do not state specifically the starting materials from
which tolbutamide and the other specific substances defined in
claims 10 to 19 inclusive may be made.

1119651 1 Ex. CR. 710.
9271223
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(¢) The disclosure in Patent No. 582,623 does not purport to be one of
an invention of tolbutamide alone, or of any of the other specific
substances defined in claims 10 to 19 and a process or processes for
their preparation, but on the contrary, relates to a class of
sulphonyl ureas of which tolbutamide and the other specific
substances defined in claims 10 to 19 are members; and the
disclosure proceeds to outline in general terms the methods by
which ureas of the class may be produced, and asserts utility for
the substances of the class. Tolbutamide and the other specific
substances defined in certain of the claims are mentioned from
time to time in the disclosure as examples, but not until one
reaches claims 10 to 19 is there any indication that the invention is
concerned with anything but a whole class of substances and
general methods of producing them.

(d) The method used in process claims 1 and 2 was not new, nor were
the starting materials which were used new.

(e) The great bulk of conceivable substances embraced within the class
defined in claims 1 and 2 have not, in fact, been produced or tested
and nothing is, in fact, known of what their pharmacological effects
or usefulness may be; pharmacological effects of new and untried
substances are not generally predictable or, if predictable at all, are
not predictable to any great extent.

(f) It is highly improbable that all, or substantially all, of the
mfinitely large class of substances produced by processes within the
scope of claims 1 and 2 have either the blood sugar lowering
activity to a useful extent or the freedom from toxicity or harmful
side effects necessary to render them useful; and it cannot be
predicted that all or substantially all of the substances produced
by the process claimed in claim 1 have advantages for lowering and
controlling the blood sugar level of patients suffering from diseases
such as diabetes, over the known methods of (1) dieting, and (2)
the administration of insulin.

It may be useful to pause and consider for a moment
what monopoly could properly be claimed on the basis of
the disclosure of this specification. Assuming the state-
ments in it to be true it would I think warrant claims in
respect of an invention of the whole class of substances
falling within the definition of claim 1 and thus avail to
protect to the patentee during the life of the patent every
substance within the class when produced by the processes
claimed. There would, on that assumption, as I view it be
no occasion to add a claim or claims in respect of any
specific substance of the class. On the other hand if any of
the material statements respecting the testing and utility
of the substances of the class defined in the specification are
untrue, and on the admitted facts that, in my opinion, is
the situation, both with respect to the statement that the
products of the invention have been tested and that they

are all therapeutically useful for their blood sugar lowering
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effects, no claim at all in respect of the alleged invention of
the class is warranted for no such invention has been made.
The alleged invention is nothing but an unproved and
untrue hypothesis. So preposterous are the assertions in the
specification that the products of this alleged invention
(grammatically the expression embraces all the substances
of this infinitely large class) have been tested and found to
have the therapeutic qualities of those cited as examples
that no one skilled in the art would consider for a moment
believing the statements in that sense, but that is the sense
in which these statements must be true if this alleged
invention of a class is to constitute a true and patentable
invention. Since the specification is to be considered as
addressed to those skilled in the art it may be possible to
explain the statements on the basis that such persons
would understand them as meaning that the inventors
having prepared and tested some of the substances were
expressing a theory as to the characteristics and utility of
the others and were seeking to monopolize both the class
and the sub-classes on the basis of a hypothesis or hypoth-
eses, however tenuous, as to their utility and the specific
substances as well on the basis of actual preparation and
testing.! On any other approach to their meaning the
assertions of the specification with respect to the testing
and utility of the class appear to me to be not only false
but unexplainable as well, otherwise than as being fraudu-
lent, but whether interpreted as a mere hypothesis or as
something which is falsely described in such a way as to
make it appear to be an invention no monopoly for the
alleged invention of a class of substance can properly be
obtained under the statute. Moreover, as the alleged inven-
tion of a class of substances is the only matter which in the
disclosure portion of the specification is particularly in-
dicated and distinctly claimed as the invention, there is no
basis upon which claims (under s. 36(2)) in respect of any
other or different invention which may incidentally be
revealed by the disclosure though not deseribed and
claimed as an invention as required by the concluding words
of s. 36(1) could properly be included.

1 Vide Lord MacDermott in Re May & Baker et al. (1950) 67 R P C.
at page 51, lines 9 to 44.
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In the reasons for judgment in the Hoechst v. Gilbert
action it was held inter alia that as a matter of interpreta-
tion this specification should be regarded as purporting to
disclose several different inventions, one or more pertaining
to a class or classes of substances, another to the single
substance known as tolbutamide and several others to the
particular substances claimed in claims 11 to 19 inclusive.
The features of the specification which led to this conclu-
sion are stated in subparagraph (¢) above of the agreed
statement of facts precisely as they are stated in the
reasons for judgment in the action and the reasoning upon
which such interpretation was adopted was that set out in
the reasons for judgment of this Court in C. H. Boehringer
Sohn v. Bell Craig Limited' at pages 209 to 215. The
reasoning is supported in my opinion by the judgments
therein mentioned in Re May & Baker Limited et al? in
all three Courts. In the May & Baker case the problem was
whether a proposed amendment would make the specifica-
tion claim an invention “substantially different” from
that deseribed in the unamended specification. The un-
amended specification described and claimed an alleged
invention of a large class of substances which were claimed
to have therapeutic value and on the patent being attacked it
was held invalid for a number of reasons among which was
lack of subject matter since the substances did not all have
the utility claimed. That the patent was bad for this reason
was not seriously contested. The patentee, however, sought
leave to amend the specification so as to make it describe
the invention of two members of the large class which were
of proven utility and so as to claim only those two sub-
stances. Leave to make the amendment was refused on the
ground that the amendment would make the specification
claim a substantially different invention from that claimed
in the unamended specification. That the inventions were
different was scarcely open to doubt but as I understand
the judgments and particularly those of Jenkins, J2, at
the trial, Lord Green, M.R. and Evershed, L.J.% in the
Court of Appeal and Lord Simonds, Lord Normand and
1119621 Ex. CR. 201. 265 R.P.C. 255; 66 RP.C. 8; 67 RPC. 23.

365 R.P C. 255 at p. 204, line 30 to p. 295, line 21.
466 RP.C. 8 at p. 15, line 23 to p. 24, line 8 and p. 21, lines 11 to 22.
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Lord MacDermott®’ in the House of Lords the difference
was not regarded as being merely one of breadth or scope of
the respective inventions but as a difference in their charac-
ter and quality as well, corresponding to the difference in

167 RP.C 23 at p. 32, lines 19 to 29 Lorp SrmoNps said:
Is there then a difference 1n the inventions claimed in the original and
amended specifications? On the one hand a vast range of possible
compounds, a fragment no doubt m the whole sphere of organic
chemistry yet so numerous that the number becomes meaningless,
within which no one can say what hidden things might be brought to
light, what benefits discovered for the relief of humanity. On the other
hand two specific drugs Are these mmventions the same or different
inventions? My Lords, I hesitate to appeal to common sense, lest
others should take a different view of the case Yet in the consensus of
opinion of all the learned judges who have dealt with this matter I find
justification for the view which I most emphatically hold that 1t 1s
plain common sense to say that the inventions are not the same but
different: and I think that, if they are different, the substantial
difference could not be denied.
At p. 33, lines 20 to 32 Lorp StMoNDs also saxd:
If a drug, which falls within the genus generally described, has a
therapeutic value which depends on its unique charactenistic, then the
invention of it must be different from the invention of the genus It
cannot 1n this respect, because 1t is given a name and used as an
illustration, be distinguished from its anonymous brethren in the same
genus. But then 1t 1s said that by definition “invention” includes an
alleged invention, and that it follows that the Court must, in
comparing the mmventions claimed n the old and new specifications
respectively, assume the truth of what is alleged It must proceed on
the basis that all members of a certain group of chemical compounds
have therapeutic value, and that sulphathiazole, being s member of
that group, therefore has therapeutic value: a perfect syllogism, which
precludes all further enquiry, and requires the Court to ignore two
facts which have been clearly proved or admitted, first, that not all
members of the group have therapeutic value; and secondly, that the
therapeutic value of sulphathiazole depends on special features which
are not common to the group.
At p. 88, lines 27 to 47 Lorp NorMAND said:

Whether the invention asserted in the amended specification differs
substantially from the invention asserted in the unamended specifica-
tion, becomes, after the construction of the two specifications has
brought us to the pomnt at which the two terms of the comparison have
been ascertained, a question of fact and degree

But it is said that Jenkins, J., and not only he but the Court of Appeal
also, have misdirected themselves by contrasting the inventive steps
required for the inventions mstead of the inventions themselves. It is
true that in the Courts below the inventive step which is the basis of
the discovery that an enormous range of substances having a common
«chemical characteristic have therapeutic virtue as a generic property
was said to be substantially different from the inventive step underly-
ing the discovery that each of two specific substances has therapeutic
value. I think myself that the difference between the two inventive
steps and the difference between the two inventions are in this case
rteally the same thing. The difference between the two inventions is to
my mind obvious. In the one case the inventor is saymg that every
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the character and quality of the inventive steps leading to
them, the invention claimed in the unamended specification
being one resulting from a discovery of a characteristic
common to members of a class making the class useful in
the patent sense and the other being one resulting from a
discovery of useful characteristics of particular substances
not as common to any such class but as peculiar to the
particular substances. The invention with respect to any of

member of a certain genus 1s therapeutic. From that it follows that
further tests of any substances that can be made within the genus by
experiments on mice or on men are superfluous. In the other case he is
saying nothing like that, but merely that two new drugs have the
therapeutic virtue. When the Appellants put their pen through the
genus they deleted the whole invention, and when they wrote in the
two specific substances they wrote into the specification an invention
different in kind from that which they had deleted. The amendment is
not a means of reducing too broad an alleged invention to a part of it,
or even to a narrow invention of the same kind.
At p. 52, lines 5 to 29 Lorp MacDerMoTT said:

The question, then, is whether the inventions claimed by the amended
and original specifications, and based on what I have held to be the
true inventive steps, are substantially different. That they are different
admits, in my opinion, of no real doubt once the inventive steps have
been ascertained and contrasted. But is the difference substantial? The
Appellants contended that all that required assessment in this connec-
tion was a difference in quality and not in size. “Substantially larger
than”, it (was) pointed out, constituted a distinet test, and so an
amendment would not, it was said, be claiming an invention substan-
tially different merely because it was substantially smaller. Up to a
point there is force in that argument. Quantity and quality cannot,
however, be entirely disassociated and I think Jenkins, J., was entitled,
on this issue, to take into account, as he did, the extent of the
disclaimer which, on any reading of the evidence, was of such
magnitude that it might reasonably be considered as marking more
than a difference in size. Another contention advanced by the
Appellants, and which in one aspect is akin to that just considered,
may be mentioned conveniently here, though I do not find it easy to
classify. It was said that if the original specification has included a
claim limited to the two named drugs the amendment now sought
would necessarily have been within the power of the Court to grant
under Sec. 22 for, as it was put, one could always “amend down” so
as to shed all but a narrow claim to the preferred embodiment. If the
views I have already expressed as to the nature of the inventive steps
underlying the amended and original specifications are well founded
this argument, in my opinion, really begs the question and can lead
nowhere. The process of amending down to which reference is made
does not, as I understand it, involve any change in the nature of the
inventive step which remains intact and available to support the
narrow claim, But that is not the position here, for the amendment
sought is based on a different inventive step, and the issue of
competence arises directly and must be settled according to the terms
of Sec. 22.
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the specific substances was thus not something lying within
the bounds of the alleged class invention.

This distinction between the two inventions as I under-
stand it, flows from the fact, which in the present case is
admitted, that the pharmacological effects of new sub-
stances are not predictable but must be ascertained by
empirical methods. The discovery that any particular new
substance has therapeutically useful characteristies is thus
a discovery on its own for while speculation may thereby be
generated as to the possible characteristics of other sub-
stances of similar or related chemical structure it is not
possible in the state of the art to predict from any such
discovery that other similarly constituted substances will
have the therapeutic characteristics of the particular sub-
stance or to say what the therapeutic properties of such
other substances may be until they have been made and
tested and their therapeutic properties have been thus
ascertained.!

1 Compare the remarks of Lord Simonds in Re May & Baker Limited et al

67 RP.C. 23 at p. 29, lines 7 to 30. At lines 18 to 30 he said:
There is no doubt that the discovery of these drugs has been a valuable
contribution to the therapeutic art. But it must be said at once that
the general character of the methods to be employed in producing
derivatives of compounds such as sulphanilamide was known before
1938, and that the production of any particular derivative such as
sulphathiazole would not in itself involve invention, although consider-
able work of a routine character would be necessary in working out the
details of a satisfactory process. And it must be emphasised (for this
may go to the root of the matter) that it is only by empirical methods
that the therapeutic value of any particular drug can be ascertained. I
quote a pregnant passage from the evidence of Sir Lionel Whitby, a
witness for the Appellants, whose pre-eminence in the science of
chemo-therapy is unchallenged. “There is no theory”, he said, and later
“the chemo-therapeutic value (if any) of any particular substance
could only be assessed by careful tests of that substance first upon
animals . . . and secondly on human beings.”

The remarks of Lord MacDermott at p. 50 are to the same effect. At

lines 32 to 50 he said:
Before proceeding to consider the original specification and the nature
of the invention it claims it will be appropriate to mention two matters
which, while this particular art remains in an empirical state, appear to
me to be necessary consequences of that characteristic. In the first
place an invention in this chemo-therapeutic field must be in respect of
a substance which has actually been produced. There cannot be an
empirical discovery in respect of a bare formula. And secondly, the
discovery of each new compound having a therapeutic value is a
separate invention. If the inventor is bound to say—“I have made a
new substance which I find has therapeutic value, but I cannot be
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For similar reasons I reached the conclusion both in the
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alleged invention of a class of substances is to be treated as
a different invention from that of the particular substance
or substances the utility of which had been established
even though such substances are members of the class. In
each of these cases, however, the specification differed from
both the unamended and the proposed amended specifica-
tion considered in the May & Baker case in that both the
Boehringer and Hoechst specifications while describing in
each case only an alleged invention of a class included
claims not only with respect to the class but claims with
respect to a specific substance or to specific substances as
well. This led me to conclude that as a matter of interpre-
tation the Boehringer specification should be construed as
purporting to disclose more than one invention, that is to
say, a class invention and a specific substance invention.

It also led me to conclude that the Hoechst specification
should be construed as purporting to disclose a multiplicity
of inventions some of which are class inventions and others
of which, including that of tolbutamide, are specific sub-
stance inventions. Further pursual of the judgments in the
May & Baker case and further consideration of the matter
has served to confirm me in the opinion that this is the
proper construction of these specifications. It may be worth
mentioning at this point, however, that the question
whether what is contained in either the Boehringer or the
Hoechst specifications with respect to any specific sub-
stance invention would satisfy the requirements of s. 36(1)
with respect to such invention without recasting the
specification (as was proposed in the May & Baker case) so
as to assert it as the invention or one of the inventions

certain that any other substance, no matter how similar its molecular
structure, will have such a value until I make and test it” then, as it
seems to me, the inventive step he has taken must attach to the single
substance he has made and to it alone. And if he has made and proved
several such substances the position must, I think, remain the same for,
while the art retains its empirical nature, the worth of each new
substance is a new discovery. But when the inventor can say that his
inventive step is such that each of the various new products which
manifest it must have therapeutic value, and that although some of
them have never been made, then, as I see the matter, the state of the
art will have changed. It will have lost its empincal nature, at least to
some extent, and the chemist will have found some law or principle by
which he may predicate therapeutic effect in advance.
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(which latter would have shown that s. 38(1) was being
contravened), was not determined in either case. Without
such a recasting of the specification such a claim “does not
fit the character of the invention asserted in it”.! But
whether the inventions disclosed are so described as to
comply with s. 36(1) or not the specification in question in
these proceedings in my opinion on its proper interpreta-
tion purports to disclose a plurality of inventions that is to
say several with respect to alleged inventions of classes of
therapeutically valuable substances and several with re-
spect to alleged inventions of specific substances alleged to
be therapeutically useful. For present purposes, however,
two only of these need be considered, viz., that of the class
of substances referred to in claims 1, 3 and 4 and that of
the specific substance known as tolbutamide referred to in
claim 10.

The amended specification upon which the appellant
prayed for a reissue patent consisted of the whole of the
original specification unchanged except by the addition of
five new claims. The first of these, which is numbered 20, is
a claim for a process for the manufacture of substances of a
sub-class of the broad class and salts thereof ; the second is a
claim for the substances of the sub-class whenever prepared
or produced by the processes defined in claim 20 or the
obvious chemical equivalent thereof and the third is a
claim for the salts of the substances of the sub-class when-
ever so prepared. The other two additional claims relate
only to tolbutamide. The first of these (claim 23) is a claim
for a process for making that substance by a particular type
of chemical reaction consisting of reacting a particular
substance with any member of a large class of substances
and the second (claim 24) is for the substance itself when
8o made.

The material portions of the appellant’s petition for the
reissue patent stated as follows:

1. TeAT Your Petitioner is the patentee of Patent No. 582,623 granted
on September 1st 1959, for an invention entitled MANUFACTURE oF NEW
SuLrHONYL-UREAS.

2. TaAr the said Patent is deemed defective or inoperative by reason of
the patentee having claimed more or less than he had a right to claim as
new.

1Vide Lord Normand in Re May & Baker Limited et al 67 RP.C. at
p. 37, lines 40 to 48,
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3. THaar the respects in which the patent is deemed defective or
inoperative are as follows:

Claims 1, 3 and 4 of the patent cover the production of new com-
pounds of a general formula in which certain substituents are not ex-
haustively defined.

The patent contained claims directed to the production of the new
compounds when prepared by the process of claim 1 and to certain specific
products when prepared by the process of claim 1 but did not contain
claims to specific products when prepared by specific processes.

4. TuaT the error arose from inadvertence, aceident or mistake, without
any fraudulent or deceptive intention in the following manner: Applicant
on the advice of his attorneys believed at the time the application was
pending that for compliance with Section 41(1) all that was required was
that a product claim be dependent on a process claim by means of which
the specific claimed substance could be prepared, whereas on March 21,
1962, it was pronounced in a judgment of the Exchequer Court of Canada
that for compliance with Section 41(1) a claim covering a specific product
should be dependent on a process claim which defines specifically the
production of that substance.

THAT at the time the application was pending, applicant also believed
that for the production of a medical substance, broad terms of theoretically
unlimited scope would not result in any defect in the claims, whereas
following a judgment in the Exchequer Court of Canada on March 21, 1962,
it became apparent that the validity of such claims was in doubt.

5. TrA® knowledge of the new facts in the light of which the new
claims have been framed was obtained by Your Petitioner on or about
April 1962 when the fact and effect of the said judgments of the
Exchequer Court was communicated to Your Petitioner by its Canadian
patent agents, whereupon the specification of the Patent was reviewed
carefully for the presence of these and other defects.

8. Your Petitioner therefore surrenders the said original patent and
prays that a new patent may be issued to it in accordance with the
amended specification herewith, for the unexpired term for which the
original patent was granted.

It will be observed that paragraph 3 of the petition
describes two separate respects in which the patent is said
to be deemed defective or inoperative the first of which
relates to claims 1, 3 and 4 and consists in alleged failure to
define exhaustively certain substituents of new substances
of the general formula embraced within these claims and
the other of which relates to the specific product claims and
consists in failure to claim them when prepared by specific
processes. As the only proposed change with respect to any
specific substance claim is the addition of claims 23 and 24
relating to the specific substance known as tolbutamide this
alleged failure may I think be treated as concerned only
with defectiveness or inoperativeness in the claim or claims
in respect of the invention of that substance that is to say
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claim 10 of the patent. It follows, however, that there are
two separate subject matters involved in the application
for reissue and thus to be considered in the present appeal,
one relating to alleged defects in claims 1, 3 and 4 and the
-other relating to alleged defects in claim 10. As different
considerations apply to each I find it more convenient to
deal with them separately but the Commissioner dealt with
them jointly and as his reasons for refusing the application
are involved in what follows I shall set them out before
dealing with the matters on which the application was
based.

The Commissioner’s decision was expressed in a letter to
the appellant’s patent attorneys dated March 1, 1965 the
body of which reads as follows:

Careful consideration has been given to the admissibility of this reissue
application for prosecution in the Office.

Whether an application for reissue is acceptable for prosecution before
the Office depends on the reasons given in the petition for wanting to
correct what is said to be the defect or inoperativeness of the patent.

Section 50 of the Patent Act is the governing section. The reasons for
reissue are insufficiency of description or specification or claiming more or
less than what the patentee had the right to claim. I do not believe that
the patentee in this case can rightly invoke any of these reasons.

In addition to the reasons the section is conditional on certain
circumstances which occurred or were present at the time of issue. The
error must have arisen from inadvertence, accident or mistake at that time.

Here there was no inadvertence, accident or mistake at the time of
issuing the patent. The applicant was satisfied to obtain his patent with
claims submitlied and was satisfied on the advice of his agent that the
provisions of section 41 subsection 1 had been complied with. There was no
defect that the applicant had in mind and failed through inadvertence to
correct, (1936 S C.R. 649 at page 661 Northern Electric Company Limited v.
Photo Sound Corporation). It is not enough that an invention might have
been claimed in the original patent because it was suggested or indicated in
the specification. It must appear from the face of the instrument that what
is covered by the reissue was intended to have been ecovered and secured by
the onginal, (In re Sawyer 624 0.G. 960, 81 UBPQ 374, Decisions of the
Commissioner 1949 at page 343).

I do not believe that a change in the legislation or a different
interpretation of the legislation was ever contemplated to be a reason for
reissue In this case the courts mterpreted the sufficiency of the claims in s
patent in a manner different from the generally accepted views of the
patent agents and patentees, thereby creating a situation which did not
exist at the time of issue of the original patent.

My rubing is that the present application for reissue cannot be
entertained.

Turning now to the matters alleged with respect to
claims 1, 3 and 4, for the reasons which I have already
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discussed, claims 1, 3 and 4 are in my opinion invalid and
for that reason inoperative. But I am unable to under-
stand in what way any of the substituents of the new
compounds of the general formula set out in those claims
can be said to be not defined exhaustively or how lack of
more exhaustive definitions of such substituents renders
these claims inoperative either as claiming more or as
claiming less than the inventors had a right to claim as
new. There are two fundamental limitations on the extent
of the monopoly which an inventor may validly claim. One
is that it must not exceed the invention which he has made,
the other is that it must not exceed the invention he has
described in his specification. If it be assumed that what is
set out in the specification with respect to the alleged
invention of a class of substances is true and constitutes in
fact an invention of that class of substances, as it purports
to do, I can see nothing about the definition of the sub-
stituents which would afford a basis upon which claims 1, 3
and 4 could reasonably be deemed, either by the appellant
or by the Commissioner, to be defective or inoperative as
claiming more or less than the inventors had a right to
claim as new. On the other hand if the description is false
and what has been described as an invention is in fact not
an invention at all there is no basis whatever for an
application for reissue since s. 50(1) assumes that the
patent to be reissued is one for a de facto invention in
respect of which the patentee was entitled to obtain a
patent. The latter in my opinion on the admitted facts is
the situation with respect to claims 1, 3 and 4. While in one
sense these claims claim more than the inventors had a
right to claim as new they do so not because the substitu-
ents of the substances of the class are not defined more
exhaustively but because the inventors had made no inven-
tion whatever of the class of substances which the specifica-
tion describes as their invention and they were therefore
not entitled to any patent with respect thereto. In the
amended specification no echange in the description of the
invention has been proposed and the effect of adding the
proposed new claims 20, 21 and 22, as I view the matter,
would be to cause the patent to claim not merely yet
another and different invention of a class but one which
would be supported neither by a description of it as the
invention nor by so much as an assertion that it was in fact
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an invention. Moreover, the invention represented by these
proposed new claims, if indeed it can be taken to have been
an invention, in my opinion cannot be regarded as a nar-
rower but included part of the invention as described
because of the empirical nature of any such invention. I am
therefore of the opinion that with respect to the alleged
defectiveness or inoperativeness of claims 1, 3 and 4 s. 50(1)
does not apply and that the Commissioner was right
in deciding that the appellant could not rightly invoke any
of the statutory reasons.

I should say a word, however, with respect to what was
put forward as an explanation of the alleged error in claims
1, 3 and 4. The Commissioner plainly did not accept it. The
explanation was that the alleged error arose through inad-
vertence, accident or mistake in that at the time the applica-~
tion was pending the applicant believed that for the pro-
duction of a medical substance broad terms of theoretically
unlimited scope would not result in any defect in the claims
whereas after a judgment of this Court it became apparent
that the validity of such claims was in doubt. Assuming
this to be true (which is a matter of some difficulty in
view of the fact that the May & Baker case had already
been decided and had been considered and in some respects
adopted in this country in Commissioner of Patents wv.
Ciba') I do not see how the Commissioner could have been
expected to accept it as showing that the alleged failure to
define certain substituents exhaustively arose from inad-
vertence, accident or mistake for it shows on its face that
the applicants knew their alleged invention was limited
to substituents that required to be more exhaustively
defined but refrained from so defining them not by inad-
vertence, accident or mistake but deliberately so as to claim
and thus get a monopoly under the statute on something
which on the admitted facts they had not invented and
must have known they had not invented and which was not
in fact an invention at all. This is not a case of the
applicants having claimed more than they were entitled to
claim as new through inadvertence, accident or mistake
but one of their having deliberately set out to monopolize
what was for the most part an unexplored field of organic
chemistry so as to prevent others during the life of the

1119591 S.C.R. 378.
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patent from exercising their right to search in that field for,
and if successful to put on the market, new substances
which might turn out to be as useful or more useful than
the several specific substances in that field which the appli-
cants had found to be useful.

I therefore agree with the conclusion of the Commis-
sioner on this question as well.

The other matter put forward in the petition for reissue
as a reason for deeming the patent defective or inoperative
as claiming more or less than the applicant had a right to
claim as new relates to what appears to have been in fact a
very good invention of the specific substance known as
tolbutamide and is that the patent does not contain a claim
for that substance when prepared by specific processes.
That invention, however, was not described in the
specification as the invention. If it had been described as
the invention the fact would have been apparent that this

1Vide Lord Simonds in Re May & Baker Limited 67 R.P.C. at p. 34, lines

26 to 31:
It is a field in which as a rule empirical research industriously pursued
will win the prize, and it may well be, as learned Counsel for the
Appellants was inclined to urge, that the inventive chemist will obtain
inadequate protection for his empirical discovery, if he cannot make a
general claim and, upon challenge, amend it to a narrower one. That
may be so, but it will not justify the Court in applying to a case bke
the present words used in relation to a wholly different subject matter.

In the Court of Appeal Lord Greene, M.R., had said, 66 R.P.C. at p. 12,

Iines 47 to 50, p. 13, lines 1 to 9:
The patent was obtained on the faith of the assertion in the original
specification that the compounds described—all of them—had certain
favourable chemo-therapeutic qualities. This statement may, at the
time, have been a useful scientific hypothesis; but patents are not
granted for mere scientific hypotheses, nor can an unproved hypothesis
form sufficient subject matter to support a patent. In this case when
the valhdity of the assertion was challenged, the Appellants at once
abandoned any attempt to support it. A scientific hypothesis, particu-
larly in a branch of science in which, according to Sir Lsonel Whitby,
“there is no theory” and “the chemo-therapeutic value (if any) of any
particular substance could only be assessed by careful tests of that
substance first upon animals and secondly . . . on human beings”, could
not, on any view, justify the assertion in question; and the danger of
making such assertions in regard to the unknown action of new drugs,
possibly of a highly toxic nature, is obvious, and may be thought to
deserve every discouragement in any case where a discretion falls to be
exercised.

See also Somerville, L.J,, at p. 19, lines 10 to 19; and Evershed, LJ. at
p. 20, line 32 to p. 21, line 10.
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was not a preferred embodiment of the alleged invention of
a class of substances' as indeed it was not, but was a
different invention which could not properly be included in
the same patent with that of the alleged invention of a
class of substances because it would have been obvious that
two different inventions or alleged inventions were being
described and that their inclusion in the same patent would
contravene the prohibition of s. 38(1) of the Act. As the
disclosure portion of the specification stood the applicant
was therefore not entitled to have claim 10 included in it?

1The opmion of Lord Morton of Henryton 67 RPC at p. 41 to 42
which treated the specific substances as preferred embodiments of the
class mnvention was not that of the majority.

Vide Lord Simonds 67 RP.C. at p 32, line 51 et seq ; Lord Normand at
p. 37, hines 40 to 48; Lord MacDermott at p. 51, lines 9 to 44.

2Vide Lord Simonds m Re May & Baker et al 67 RP.C. at p. 34, lines

1t010:
My Lords, I do not think that the Appellants get any help from this
somewhat tentative observation In the first place, as I have already
pomnted out, no claim was made for the two specific drugs and no
explanation was offered why a patentee, who was by no means inops
consilu, did not make 1t. In the second place 1t is a sheer begging of the
question to say that in this case “the claims could origmnally have been
separated up without difficulty”, if by that 1s meant that the
Comptroller, having the knowledge of this art and of the facts which
this case has disclosed, ought to have treated the invention of a group
having a general therapeutic value as the same thing as the invention
of a specific drug having a particular therapeutic value, and ought
accordingly to have granted one patent to cover them both. I am
clearly of opinion that he ought to have done no such thing.

Lord Normand said at p. 37, lines 35 to 48:

It was said for the Appellants that this was “mere draftsmanship”, an
error of omission which could be rectified by supposmg that such a
claim had been made, and that the specification might be construed as
if it contained the claim. Specifications like other documents must be
construed as they are, not as they might have been The absence of a
claim of this particular kind, which is almost a matter of style where it
is appropnate, cannot be dismissed as a neghgible madvertence The
addition of a claim for the two specific substances would involve the
recasting of the specification, for the claim would not fit the character
of the invention asserted in 1t as it stands. That invention is a generic
invention i1n which the utility is a generic property invariably
associated with the chemical characteristics of the genus. It is really
not possible to read the specification as a compendious manner of
claiming a vast number of substances, each of which has been found to
have therapeutic virtue, and of claiming among them the two specific
substances as especially satisfactory or effective examples. Such a claim
1f made would be rejected by the least sceptical of qualified addressees
as a gross and palpable falsehood.

92712—3
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nor to have the proposed new claims 22 and 23 included,
both because they relate to a different invention from that
described in the specification as the invention and their
presence makes the patent a patent for more than one
invention and because the invention of tolbutamide had
not been described and claimed as the invention. As the
appellant for these reasons is not entitled to have claims in
respect of the invention of tolbutamide included in this
specification I do not think it can invoke s. 50(1) to require
the Commissioner to insert them.

The conclusions which I have expressed are sufficient to
dispose of the appeal but as the remaining question wheth-
er the alleged error with respect to the tolbutamide claim
was due to inadvertence, accident or mistake within the
meaning of s. 50 was also argued I should mention it before
parting with the case. The explanation offered was that the
error arose from inadvertence, accident or mistake in that
the applicant on the advice of his attorneys believed at the
time the application was pending that for compliance with
8. 41(1) all that was required was that a product claim be
dependent on a process claim by means of which the
specific claimed substance could be prepared whereas later
it was held by this Court that compliance with s. 41(1)
required that a claim covering a specific product should be
dependent on a process claim which defines specifically a
process for the production of that substance. What was in
fact held in the judgment mentioned® was that the claim
sued on was invalid for several reasons one of which was
that compliance with s. 41(1) requires that a claim for a
specific new substance be accompanied by and be limited to
the substance when prepared by a process claim which is a
process claim in respect of the specific substance and that
limiting the product claim to the product when produced
by the process of a claim which was in respect of a different
invention would not serve the purpose. The point submit-
ted in the present appeal was that inadvertence may con-
sist In an erroneous view of the law and that here an
erroneous view of the law was the reason for the patentee
having claimed more or less than he was entitled to claim
as new.

1 C. H. Boehringer Sohn v. Bell Craig Limited [1962] Ex. CR. 201
at pp. 234 to 237.
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While, in view of the conclusion I have reached on the
matters already discussed no concluded opinion on this
question either in general or as applied to the facts of this
case appears to be necessary, as at present advised I am not
persuaded that cases cannot arise in which a defect due to
an erroneous view of the law could be regarded as due to
inadvertence within the meaning of s. 50 and, if the reasons
of the Commissioner are intended to be to the contrary, in
this Court the question should I think be regarded as an
open one.

The appeal therefore fails and it will be dismissed with
costs.

As the appellant is not entitled to succeed on the merits
of its appeal it is also unnecessary to express a concluded
opinion on the question whether or not there is any right of
appeal to this Court from a decision of the Commissioner
refusing an application for a reissue patent, but as this
question as well was argued at some length I shall add
some comments on it.

Sections 42 and 44 provide that:

42. Whenever the Commissioner is satisfied that the applicant is not by
law entitled to be granted a patent he shall refuse the application and, by
registered letter addressed to the applicant or his registered agent, notify
such applicant of such refusal and of the ground or reason therefor.

44, Every person who has failed to obtain a patent by reason of a

refusal or objection of the Commissioner to grant it may, at any time
within six months after notice as provided for in sections 42 and 43 has
been mailed, appeal from the decision of the Commissioner to the
Exchequer Court and that Court has exclusive jurisdiction to hear and
determine such appeal.
Section 2(a) provides that the expression “applicant”
“includes an inventor and the legal representatives of an
applicant or inventor” and s. 2(e) provides that the expres-
sion “legal representatives” includes “heirs, executors, ad-
ministrators, guardians, curators, tutors, assigns and all
other persons claiming through or under applicants for
patents and patentees of inventions”.

The patent in question in these proceedings was issued to
the appellant on September 1, 1959 and the appellant filed
its petition surrendering the patent and praying for a
reissue patent on August 30, 1963. By the letter dated
March 1, 1965 already referred to the Commissioner ruled
that the application for reissue could not be entertained.
Whether or not the letter was registered does not appear
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but no question was raised on that detail and the argument
proceeded on the basis of the Commissioner having refused
the application.

The submission put forward on behalf of the Commis-
sioner was that though there are express provisions in a
number of sections of the Patent Act, (notably, ss. 19,
33(6), 41(4) and 73) for appeals to this Court from deci-
sions of the Commissioner made in the exercise of par-
ticular functions committed to him under various sections
of the Aet to which such provisions refer, there is no
general right of appeal to this Court from decisions made
by him in the carrying out of his functions under the Act,
that in cases of refusal by him to issue patents an appeal is
provided by s. 44 but that this applies only in cases of
refusal of original applications for patents and not in cases
of refusal of applications for reissue patents and that since
there is no other provision for such an appeal no right of
appeal to this Court from the refusal of such an application
exists and the Court is without jurisdiction to entertain
such an appeal.

.There is not much to be found either in the statute or in
the legislative development of its various provisions to indi-
cate clearly that a right of appeal to this Court in a case of
this kind has been conferred and the matter is therefore not
free from doubt, but there are several features of the
statute which suggest to me that the right of appeal con-
ferred by s. 44 applies in a case of this kind.

First, it is, I think, clear that the requirements for the
specification for a reissue patent are those set out in s. 36
which apply to the specification for any patent. If there
could be any doubt on this point it would I think be
dissipated by the fact that s. 36(3) contains an express
reference to reissue patents. It therefore appears to me that
nothing turns on the fact that in the scheme of the statute
the provisions of s. 50 with respect to reissue patents follow
those with respect to original applications for patents in-
cluding s. 44 which provides for an appeal to this court from
refusal to grant such applications.

Next it is I think also clear that the provisions of ss. 37,
38, 39, 40 and 41 are just as applicable in cases of applica-
tions for reissue patents as for original patents. An applica-
tion for a reissue patent is in fact an application for a
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patent of the same nature as that which may be granted on
an original application and so it seems to me that a reissue
application despite its special features involving as they do
the surrendering of a patent already held by the applicant
falls within the ordinary meaning of the term “application”
as used in s. 42 and that having regard to the definitions of
“applicant” and “legal representatives’” in ss. 2(a) and 2(e)
a patentee (at least where he is the person to whom the
patent issued) seeking a reissue patent also falls within the
meaning of the term “applicant” as used in s. 42. If this is
the correet view it would follow that the patentee has a
right of appeal under s. 44.

The third feature is that s. 50 while authorizing the
Commissioner to grant reissue patents does not prescribe
any particular procedure to be followed by the Commis-
sioner either in granting or refusing applications therefor
and this suggests to me that the legislative intention was
that the procedure with respect to original applications for
patents should apply. This as well leads to the conclusion
that the refusal of such an application is to be carried out
in accordance with s. 42 and that there is a right of appeal
under s. 44.

Finally, it is noteworthy that while the appeals provided
for by ss. 19, 33(6), 41(4) and 73 are all expressed as being
appeals from decisions under particular sections of the Act,
s. 44 is not so expressed but applies in the case of “Every
person who has failed to obtain a patent by reason of a
refusal or objection of the Commissioner to grant it.”

Accordingly, I am inclined to the view that in the pres-
ent case the appellant had a right to appeal to this Court
under s. 44 from the refusal by the Commissioner pursuant
to 8. 42 to entertain its application for a reissue patent and
if it were necessary to reach a firm conclusion on the point
I would so hold. As already mentioned, however, I do not
think a concluded opinion on the point is necessary in
view of the result of the appeal on its merits.

Appeal dismissed.
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ENTRE:

geptombre 8 LE MINISTRE DU REVENU
NATIONAL ... i e APPELANT;

—

octobre 8

LAURENT GAGNON .......cooiiiiiieinnnnn INTIME.

Revenu—Loi de UImpbt sur le Revenu, S.R.C. 1952, ch. 1/8, arts 8, 5(1)—

Couronne—Lot sur U'Administration financiére, S.R.C. 1962, ch. 116,
art. 7—Réglements de U'Ordre du Conseil du Trésor, C.T. 674431,
9 janvier 1961—Lot du Service civil, ch. 67, art. 14, 8. du C. 1960-1961
—QGratification décernée & un employé de la Couronne pour services
rendus G son employeur le Gouvernement du Canada—Récompenses
considérées comme <qutre rémunération» et imposables en vertu des

dispositions de la Lot de UImpét sur le revenu.

L’intimé, employé de la Couronne comme commis principal au Bureau

fédéral de la statistique, avait la responsabilité d’une partie du travail
d'un projet appelé <«Etude des revenus et des dépenses de la
ferme». En avyril 1961, I'intimé suggéra l’'utilisation de cartes LB.M.
pour 'impression de «l'index des rues» dans la division de recensement
du Bureau fédéral de la statistique. Cette suggestion fut adoptée et lui
valut une gratification de son employeur le Gouvernement du Canada
au montant de $170, moins l'imp6t sur le revenu, qu'il accepta. En
conséquence de cette suggestion, une économie estimée & $2,175 pour la
premiére année fut réalisée par le Gouvernement.

L'intimé n’ajouta pas cette gratification de $170 dans sa déclaration d’imp6t

sur le revenu pour l’année 1962, Mais, par contre, le Ministre le cotisa &
un montant supérieur de $29 au montant d’imp0t calculé par I'mtimé
dans sa déclaration,

14 ce litige pour savoir si la création et 1’élaboration sous une forme
utilisable d’une suggestion pour I'amélioration d'une opération gouver-
nementale ou commerciale, est un genre de service qu'un employeur
peut obtenir de ses officiers ou employés. Par conséquent, un paiement
pour une suggestion est un paiement pour un service. Or, le paiement
d’un service est ordinairement un <revenu» pour celui qui le recoit.
Cela découle d’une des «provenances» au sens quont ces mots dans
Particle 8 de la Lot de I'Impét sur le revenu. Cela importe peu que
le bénéficaire regoive ce revenu comme employé ou en tant que
personne engagée dans une entreprise ou dans une tiche spécifique.

S’étant pourvu en appel devant la Commission, I’appel de lintimé fut

accueilli. D’ot le présent pourvoi du Ministre devant cette Cour.

Jugé: Appel maintenu. La décision de la Commission est infirmée. La

20

30

cotisation telle que déterminée par le Ministre est rétablie.

Les récompenses décerndes sous I'empire des réglements du Plan des
récompenses pour suggestions sont un revenu provenant d’un emploi et
sont incluses dans Particle 5(1) de la Lot de UImpdt sur le revenu,
SR.C. 1952, ch. 148, parce qu’elles sont payables aux employés du
Gouvernement du Canada pour services rendus & ce Gouvernement.

Le Parlement a autorisé expressément lattribution de ces rétributions
en tant que récompenses supplémentaires ou compensation devant &tre
payées aux fonctionnaires pour des services rendus au deld de leurs
devoirs habituels.
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4° De telles rétributions sont certainement comprises dans les mots «autre
rémunérations mentionnés au dispositif préliminaire du paragraphe 1
de Yarticle 5 de la Loi de PImpét sur le revenu.

APPEL d'une décision de la Commission d’appel de
I'imp6t sur le revenu.

La cause fut instruite devant ’Honorable Président de
cette Cour, 3 Ottawa.

R.-P. Coderre et D. G. H. Bowman pour I'appelant.
J.-Claude Couture, c.r. pour Iintimé.

Jackerr P.:—I1 &'agit d'un appel, par le Ministre du
revenu national, d’'un jugement de la Commission d’appel
de V'imp6t, maintenant 'appel logé par l'intimé devant
cette Commission, de la cotisation de I'intimé, en vertu de
la Loi de U'impdt sur le revenu, pour Pannée d’imposition
1962.

La seule question en litige entre les parties, est de savoir
si, comme le prétend le Ministre, on doit tenir compte, dans
le calcul du revenu annuel de I'intimé, du montant d’une
récompense en argent, recue par celui-ci, sous ’empire des
réglements du «Plan des récompenses pour suggestionss, du
Gouvernement du Canada, ou si, suivant la prétention de
Tintimé, on ne devrait pas en tenir compte, pour les fins de
ce calcul. Le montant de la récompense en question est de
$170 et le montant additionnel d’imp6t sur le revenu paya-
ble par l'intimé, si la prétention du Ministre est bien
fondée, est de $29.

Au moment ou la suggestion a été faite et la récompense
recue, lintimé était & Vemploi du Gouvernement du
Canada. 11 était employé comme commis principal, sujet &
une surveillance générale, au Bureau fédéral de la statis-
tique, ol il avait la responsabilité d'une partie du travail
relatif & un projet appelé «Etude des revenus et des
dépenses de la fermes. Les responsabilités de sa position
comportaient celles de reviser les méthodes et les procédés,
au besoin.

Les réglements du Plan des récompenses pour suggestion
sont déterminés par le Conseil du Trésor, en vertu des
pouvoirs qui lui sont conférés par 'article 7 de la Lot sur
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Padministration financiére, SR.C. 1952, chapitre 116, d’éta-
blir des réglements «nonobstant la loi du service civils.* Ces
réglements autorisent le paiement, aux employés de la
fonction publique, «de rétribution ou autre rémunération
pour . . . des suggestions pratiques de perfectionnements.
Les réglements édictés par 'Ordre du Conseil du Trésor
C.T. 574431, en date du 19 janvier 1961, établissent une
procédure détaillée, en vue de P'attribution de récompenses
soit en espéces, soit en nature, aux fonctionnaires, pour des
propositions, plans, ou suggestions pratiques ayant pour but
d’améliorer les opérations des départements du Gouverne-
ment.

En avril 1961, l'intimé suggéra l'utilisation de cartes
I.BM. pour l'impression de <«l'index des rues» dans la
division de recensement du Bureau fédéral de la statistique.
Cette suggestion fut adoptée et en conséquence une écono-
mie fut réalisée dans le colit de la préparation d'un manus-
crit des index des rues. L’économie ainsi réalisée fut estimée
4 $2,175 pour la premiére année. Par conséquent, en 1962,
I'intimé obtint, & titre de récompense, «$170 moins ’impdt
sur le revenus.

L’intimé n’ajouta pas cette récompense de $170 & son
revenu, tel qu’établi dans la déclaration d’impdt sur le
revenu pour Pannée 1962, mais le Ministre additionna cette
somme 3 son revenu tel que déclaré et le cotisa par consé-
quent, & un montant supérieur de $29, au montant d’impét
calculé par I'intimé dans sa déclaration.

L’intimé porta cette cotisation en appel devant la Com-
mission d’appel de I'impdt et le 17 mars 1965, cette Com-
mission rendit jugement, maintenant l’appel. Le présent
appel en est de ce jugement.

La réponse la plus simple 3 la question de savoir si la
gratification décernée & 'intimé, est d’une nature imposable
ou non, doit se trouver dans la détermination du caractére
de toute récompense accordée sous I'empire des réglements
du Plan des récompenses pour suggestion. En vertu de
Varticle 7 de la Lot sur Uadministration financiére,
toutes telles gratifications doivent &tre «une rétribution

1 A mon point de vue, ces mots sont nécessaires, parce que ce qui est
autorisé est un palement & un employé <en sus de la rémunération
autorisée par la loi», Ceci est mentionné 3 l'article 14 de la Loi du service

ctvil, chaprtre 57 des status de 1960-1961.
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ou autre rémunération pour «des suggestions pratiques de
perfectionnement».»*

A mon sens, la création et ’élaboration sous une forme
utilisable, d’une suggestion pour I'amélioration d’une opéra~
tion gouvernementale ou commerciale, est un genre de
service qu'un employeur peut obtenir soit de ses officiers
ou employés, soit de personnes indépendantes (V.G. comp-
tables, experts en bon rendement ete.) Il s’ensuit done, 3
mon point de vue, qu’'un paiement pour une suggestion est
un paiement pour un service.

Bien qu’il puisse y avoir des exceptions, je suis d’avis que
le paiement d’un service, est ordinairement un <«revenus,
pour celui qui le regoit d'une des «provenancess> au sens
qu’ont ces mots dans I'article 3 de la Lot de U'impdt sur le
revenu, que le bénéficiaire recoive ce palement & titre
d’employé ou en tant que personne engagée dans une entre-
prise dont le but est de fournir des servieces ou en tant que
personne qui a accompli une tdche dans un cas spécifique.
(11 est d’ailleurs intéressant de lire le jugement de monsieur
le Juge Noél dans Steer vs Le Ministre du Revenu
national? & ce sujet.) A tout événement, que cette inter-
prétation soit trop large ou non, je n’ai aucun doute que les
récompenses décernées sous ’empire des réglements du Plan
des récompenses pour suggestion sont un revenu provenant
d’un emploi et sont incluses dans Particle 5 de la Loi de
Uimpdt sur le revenu, parce qu’elles sont payables aux
employés du Gouvernement du Canada pour des services
rendus & ce Gouvernement. A mon sens, le fait que ces
services en particulier ne soient pas rendus dans le cadre
strict des responsabilités habituelles dévolues & la fonction
d’'un employé, n’a aucune importance. Le Parlement a
autorisé expressément, 'attribution de ces rétributions en
tant que récompenses supplémentaires ou compensation
devant étre payées aux fonctionnaires pour des services

1Les différentes causes, dont Laidler vs Perry (1965) 2 AER. 121
(HL) est une des plus récentes, ayant rapport & la question de savoir si
un paiement fait & un employé est un cadeau purement personnel, inspiré
seulement par la bonne volonté, ne nous apportent aucune aide véritable
dans une cause comme celle-ci, ol la nature du paiement concerné est
déterminée par les termes mémes du Statut qui I'autorise. Ces gratifications
doivent étre des «compensations» ou «des récompenses» sans quoi elles ne
sont pas autorisées par le Statut.

2 [19651 2 Ex. C.R. 458.
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rendus au dela de leurs devoirs habituels. De telles rétribu-
tions sont & mon point de vue certainement comprises dans
les mots «autre rémunérationy, mentionnés au dispositif
préliminaire du paragraphe (1) de l'article 5.

Etant donné le point de vue que j’ai exprimé, je n’ai pas
3 retenir les arguments qui m’ont été apportés concernant
l'interprétation de I'alinéa (@) du paragraphe (1) de l'arti-
cle 5.

L’appel est maintenu. Le jugement de la Commission
d’appel de Vimp6t est infirmé et la cotisation telle que
déterminée par ’appelant est rétablie.

L’appelant a mentionné, par l'entremise de son procu-
reur, qu’il ne demandait pas que 'intimé soit condamné 2
payer les frais, advenant le cas ol 'appel serait maintenu.
I1 est méme disposé & payer les frais de I'intimé quelle que
soit l'issue de la cause. J’aurais eu des doutes quant & la
question de savoir g'il était juste d’accorder & une partie
défaillante, des frais contre un Ministre de la Couronne, en
me basant uniquement sur son consentement, attendu
qu’'un tel jugement de cette Cour est l'autorisation d’'un
paiement & méme le fonds consolidé du revenu. Cependant,
il est évident que l'intimé, qui avait eu gain de cause
devant la Commission d’appel de I'impdt, a ét€ emmené
devant cette Cour par le Ministre en raison de l'intérét
général du principe en cause et non en raison du montant
d’impdt dit par Vintimé. Sous ces circonstances, je suis
d’avis que l'octroi des frais & I'intimé, nonobstant son échec,
représente un exercice juste de la discrétion judiciaire.
L’intimé a donec droit d’étre payé de ses frais d’appel a cette
Cour, par 'appelant.

BETWEEN:

ALVIN LOCKWOOD GUNN .............. SUPPLIANT;
AND

HER MAJESTY THE QUEEN ........... RESPONDENT.

Questions of law disposed of before trial made under Rule 149 of the
General Rules and Orders of the Ezxchequer Court—Applicaiion of
s. 31 of the Exchequer Court Act, RS.C. 1952, c. 98—Crouwn Liability
Act, 8. of C. 1952-53, c. 30, s. 19—Articles 2262 and 2267 of Civil Code
of Quebec—Canadian Bill of Rights, 8. of C. 1960, ¢. 44, s. 2(8)—
Determination of suppliant’s rights—Cause of action arising in Province
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of Quebec—“Laws relating to prescription” in force in Province of
Quebec “between subject and subject”.

This case was a hearing before trial of a question of law pursuant to an
order of the Court made under Rule 149 of the General Rules and
Orders of this Court.

When this Petition of Right for bodily injuries was filed, more than one
year had elapsed since the injuries were alleged to have been sustained.

The question the Court had to decide was whether, on those facts,
assuming them to be true, the suppliant’s right to relief against the
respondent had been “prescribed”.

The present problem must be resolved by the application of s. 31 of the
Ezchequer Court Act, RS C. 1952, ¢. 98 and s. 19(1) of the Crown
Liability Act, 8. of C. 1952-53, c. 30.

The cause of action set out in the Petition of Right is an assault that
occurred in St. Vincent de Paul Penitentiary in the Province of
Quebec. Being so, the Court came to the conclusion that the cause of
action disclosed by the Petition of Right was a cause of action arising
in that province within the meaning of s. 31 of the Ezchequer Court
Act and s. 19(1) of the Crown Liability Act.

The relevant provisions of the law of Quebec is Article 2262 of the Civil
Code.

There 18 no Act of the Parliament of Canada to the contrary and there is
no special law regulating cases such as that disclosed by this Petition of
Right.

“Laws relating to prescription” in force in the Province of Quebec “between
subject and subject” apply to this Petition of Right proceeding. Article
2267 of the Civil Code says that, in all cases mentioned in Article 2262
“the debt is absolutely extinguished”.

It was held, therefore, that, subject to consideration of the Canadian Bill of
Rights, s. 31 of the Exchequer Court Act and s. 19 of the Crown
Liability Act operated to make the one year prescription contained in
Article 2262 of the Civil Code of Quebec applicable to these
proceedings.

The submission that the Canadian Bill of Rights applied in the circum-
stances of this case was rejected. Section 2(e) of the Canadian Bill
of Rights requires that s. 31 of the Exzchequer Court Act and s. 19 of
the Crown Liability Act be not “construed” or “applied” so as to
deprive the suppliant of the right to “a fair hearing in accordance
with the principles of fundamental justice” of his claim for relief
against the respondent. In this case the suppliant was not deprived of
the right to a fair hearing in accordance with the principles of funda-
mental justice for the determination of his rights. The statutory
provisions in question do not relate to the procedure for the “deter-
mination” of the suppliant’s rights. They operate to extinguish rights
that the suppliant would otherwise have and must therefore be taken
into account in the process of determining what his substantive rights
are.

Held, the right to relief in respect to the bodily injuries sustained by the
suppliant on June 22, 1962 was prescribed before this Petition of
Right was filed on April 14, 1965.

2. The question of law was therefore answered in the affirmative.

3. The “laws relating to prescription” apply to this Petition of Right
proceeding.
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PETITION OF RIGHT claiming damages for assault.
Harvey R. Daiter for suppliant.

Paul M. Ollivier, Q.C. for respondent.

JackmTT P.:—This was a hearing before trial of a ques-
tion of law pursuant to an order of the Court made under
Rule 149 of the General Rules and Orders of this Court.

These proceedings were instituted by a Petition of Right
claiming damages for assault. By his defence, the Deputy
Attorney General of Canada takes the position that the
relief claimed by the suppliant is preseribed by reason of
the fact that when the Petition of Right was filed more
than one year had elapsed since the injuries are alleged to
have been sustained. By the order of the Court for the
hearing of the question of law before trial, the question of
law was stated in the following terms:

Assuming the allegations of fact contained in the Petition of Right
to be true, is the relief claimed m the Petition of Right prescribed?

While the Petition of Right is not as explicit as it might
be, it appears, according to the Petition, that the suppliant
was an inmate of Kingston Penitentiary in the Provinee of
Ontario on January 29, 1962, and that, on that date, he was
transferred to, and became, an inmate of St. Vincent de
Paul Penitentiary, which is in the Province of Quebec. It
further appears, according to the Petition of Right, that,
for reasons that are irrevelant to the question of law that I
have to decide, the suppliant was, while at St. Vincent de
Paul Penitentiary on June 22, 1962, “assaulted and vicious-
ly beaten” by a number of the respondent’s servants who
were “‘entrusted with the duty of guarding prisoners in the
said penitentiary” and who were “purportedly acting in the
course of their duty as servants” of the respondent.

The question that I have to decide is whether, on those
facts, assuming them to be true, the suppliant’s right to
relief against the respondent has been “prescribed”.

Statutes providing for limitation of actions as between
subject and subject do not, in the absence of some special
provision, apply to proceedings by way of Petition of Right
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against the Crown because proceedings by way of Petition
of Right are not, strietly speaking, suits or actions. It is not
g0 clear that the same situation would exist in respect of
prescription provisions inasmuch as they, generally, operate
to extinguish the right and not merely to bar the enforce-
ment of it (compare Article 2267 of the Civil Code of
Quebec). That problem does not, however, in my view,
arise in connection with the present problem, which must
be resolved by the application of section 31 of the
Ezxchequer Court Act, R.S.C. 1952, chapter 98, which reads:

31. Subject to any Act of the Parliament of Canada, the laws relating
to prescription and the limitation of actions in force in any province
between subject and subject apply to any proceeding against the Crown in
respect of a cause of action arising in such province.

and section 19 of the Crown Liability Act, chapter 30 of the
Statutes of 1952-53, subsection (1) of which reads as fol-
lows:

19. (1) Unless otherwise provided in this Act, the laws relating to
prescription and the limitation of actions in force in any province between
subject and subject apply to any proceedings against the Crown under this
Act in respect of any cause of action arising in such province, and
proceedings against the Crown under this Act in respect of a cause of
action arising otherwise than in a province shall be taken within and not
after six years after the cause of action arose.

The cause of action set out in the Petition of Right is an
assault that occurred in St. Vincent de Paul Penitentiary
in the Province of Quebec. Counsel for the respondent says
that that is a cause of action arising in the Province of
Quebee. Counsel for the suppliant agrees that it is a cause
of action arising in the penitentiary, and that the peniten-
tiary is in the Province of Quebee, but he says that the
penitentiary, being Federal property, should not be regarded
as part of the Province of Quebec for the purposes of
section 19 of the Crown Liability Act and, presumably,
section 31 of the Exchequer Court Act. He suggests an
analogy to United Nations property in New York and to
foreign embassies and legations, to which the doctrine of
exterritoriality applies. While I was impressed with the
ingenuity of this argument, in support of which no author-
ity was cited, I cannot accept it. I cannot escape the
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1965 conclusion that St. Vincent de Paul Penitentiary is in the

Gt:)NN Provinee of Quebec and that the cause of action disclosed by
Tar Queen the Petition of Right is a cause of action “arising” in that
Jackett p, Province within the meaning of the two provisions quoted
—  above. Unless, therefore, there is some Aect of the Parlia-
ment of Canada to the contrary, “laws relating to prescrip-

tion” in force in the Province of Quebec “between subject

and subject” apply to this Petition of Right proceeding.

The relevant provision of the law of Quebec is Article
2262 of the Civil Code of Quebec, which reads, in part:
2262. The following actions are prescribed by one year:

2. For bodily injuries, saving the special provisions contained in article
1056 and cases regulated by special lawsl

I know of no special law regulating cases such as that
disclosed by this Petition of Right and my attention has
not been drawn to any such special law. Article 1056, to
which special reference is made in Article 2262, concerns
the case where the injured person dies in consequence of
that injury and it has, therefore, no application here. There
is no doubt in my mind, therefore, that, subject to consider-
ation of the Canadian Bill of Rights, section 31 of the
Ezxchequer Court Act and section 19 of the Crown Liability
Act would operate to make the one year prescription con-
tained in Article 2262 of the Civil Code of Quebec applica-
ble to these proceedings.

The question concerning the Canadian Bill of Rights
arises out of a submission made by counsel for the respond-
ent, which may be summarized as follows:

18ee The City of Montreal v. McGee, 119001 30 S C.R. 582 for an
example of the application of Article 2262.

Counsel for the suppliant conceded that being a prisoner did not
deprive the suppliant of capacity to sue. He did not invoke Article 2232
of the Civil Code nor do the facts pleaded provide any support for its
application in my view. See “Some Aspects of the Suspension and of the
Starting Point of Preseription” by John W. Durnford in Thémis Revue
Juridique, 1963, page 244 at pages 266 et seq.
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(@) an inmate of a penitentiary could not hope to obtain a
fair hearing of a claim against members of the cus-
todial staff of the institution while he continued to be
an inmate;

(b) the suppliant continued to be an inmate of St. Vincent
de Paul Penitentiary until after the expiration of the
prescription period of one year; and

(¢) it follows that section 2(e) of the Canadian Bill of
Rights, chapter 44 of the Statutes of 1960, which reads
as follows:

2. Every law of Canada shall, unless it is expressly declared by an
Act of the Parliament of Canada that it shall operaie notwithstanding
the Canadian Bill of Rights, be so construed and applied as not to
abrogate, abridge or infringe or to authorize the abrogation, abridg-
ment or infringement of any of the rights or freedoms herein
recognized and declared, and in particular, no law of Canada shall be
construed or applied so as to

(e) deprive a person of the right to a fair hearing in accordance
with the principles of fundamental justice for the determina~
tion of his rights and obligations;

requires that section 31 of the Exchequer Court Act
and section 19 of the Crown Liability Act not be
“construed” or “applied” so as to deprive the suppliant
of the right to “a fair hearing in accordance with the
principles of fundamental justice” of his claim for
relief against the respondent.

Assuming, without making any finding with regard
thereto, that

(@) an inmate of a penitentiary could not hope to obtain a
fair hearing of a claim against members of the cus-
todial staff of the institution while he continued to be
an inmate ; and

(b) the suppliant continued to be an inmate of St. Vincent
de Paul Penitentiary until after the expiration of the
prescription period of one year;
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I have come to the conclusion that this submission must be
rejected. What section 31 of the Exchequer Court Act and
section 19 of the Crown Liability Act do, on the facts of
this case, is to extinguish the substantive rights that the
suppliant would otherwise have. (See article 2267 of the
Civil Code of Quebee, which says that, in all cases men-
tioned in Article 2262, “the debt is absolutely extin-
guished”.) What the portion of section 2 of the Canadian
Bill of Rights on which the suppliant relies says is that, in
the absence of an appropriate declaration, no law of
Canada shall be “construed” or “applied” so as to “deprive
a person of a fair hearing . . .” for the determination of his
rights. Section 2(e) is a prohibition against giving a statute
the effect of depriving a person of a fair hearing for the
“determination” of his rights unless it is expressly declared
by the statute that it shall so operate “notwithstanding the
Canadian Bill of Rights”. The statutory provisions in ques-
tion here do not relate to the procedure for the “determi-
nation” of the suppliant’s rights. They operate to extin-
guish rights that the suppliant would otherwise have and
must therefore be taken into account in the process of
determining what his substantive rights are.

It follows that the right to relief in respect of the bodily
injuries sustained by the suppliant on June 22, 1962, was
prescribed before this Petition of Right was filed on April
14, 1965. The question of law is therefore answered in the
affirmative.

The costs of the application to set the question of law
down for hearing before trial and the costs of the hearing
shall be costs in the cause.
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BETWEEN:

PFIZER CORPORATION and PFIZER
COMPANY LIMITED—LA COM- SUPPLIANTS;
PAGNIE PFIZER LIMITEE .......

AND
HER MAJESTY THE QUEEN ........... RESPONDENT.

Sales taz—Ezemptions—Whether biscuit sold as dietary aid for obesity
a pharmaceutical—Construction of exempting provisions—Excise Tax
Act, RS C. 1952, ¢. 100, s. 2(1)(cc), s. 80, Sch. II1.

Suppliants petitioned for a refund of sales tax and old age security tax paid
by them under s 30 of the Ezcise Tax Act, R S C. 1952, ¢ 100, and s. 10
of the Old Age Security Act, RS C. 1952, c. 200, on the sales of a food
product in biscuit form sold under the trade mark “Limmits” and
advertised as a dietary aid to weight control.

Held, dismissing the petition, “Lammits” were a pharmaceutical within the
meaning of s. 2(1) (cc) of the Excise Tax Act (as amended by 8. of C.
1959, c. 23, s. 1(5)), being “sold or represented for use in the
... treatment . .. of an abnormal physical state”, i.e. obesity, and, as
pharmaceuticals, were not within the exemption of Schedule ITI, viz
“bakers’ cakes and pies including biscuits . . . ', Exceptions in a taxmng
statute should not be presumed or given the benefit of doubt.

[The Queen v. Continental Air Photo Ltd. [1962]1 Ex. C.R. 461 at pp
471-472; Federal Coimm’r. of Taxation v. Farey Bros., 2 Aust. T C. 140
at p. 143; Jackett v. Federal Comm’r of Tazation, 2 Aust. T.C. 203 at
pp. 205-207 considered ]

PETITION OF RIGHT for refund of sales tax and old
age security tax.

Julian C. C. Chipman for suppliants.

C. R. O. Munro, Q.C. and D. G. H. Bowman for respond-
ent.

Dumourin J.:—By their joint petition of right the sup-
pliants are claiming from the respondent a refund in the
sum of $59,235.62 for sales tax imposed by s. 30 of the
Ezxcise Tax Act, R.S.C. 1952, ¢. 100, and old age security
tax, s. 10 of the Old Age Security Act, R.S.C. 1952, ¢. 200,
allegedly because “. . . all sales tax paid by the Suppliants,

. were paid under mistake of law or fact and may be
recovered” (cf. petition, s. 19).

Should this assertion be vindicated, then, no procedural
impediment would bar its way since it is admitted that “on
or about March 13, 1964, the Suppliants made applica-
tion in writing for refund of all said taxes” paid “under

protest . . .” (this last statement denied but satisfactorily
92712—4
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1965 substantiated at trial), from April 24, 1963, down to
Pruzer Core. February 18, 1964, in compliance with s. 46(5) of the

et Fucise Tax Act.

THEQUEEN  (Of the two suppliants, the first, Pfizer Corporation, has
Dumoulin J. its head office in Panama City, Republic of Panama, the
" second, Pfizer Company Ltd.—La Compagnie Pfizer Ltée,
maintaing its prinecipal place of business in the City of
Montreal, Province of Quebec.

The petition, of which the leading passages should be
reproduced for a clearer statement of the case, sets out
that:

1. Until March 27th, 1963, the Suppliant Pfizer Corporation had
been selling and since that time the Suppliant Pfizer Company Ltd—
La Compagnie Pfizer Ltée, a wholly-owned subsidiary of the Suppliant
Pfizer Corporation, has been selling to retail outlets in Canada a food

product in biscuit form under the trade mark “Limmits” (hereinafter
called “Limmits”).

2. Limmits was sold and advertised for sale as a limited calorie
meal plan for weight control.

3. Limmits was made and baked for the Suppliants by Christie,
Brown & Co. Ltd., bakers. (a fact admitted by respondent’s counsel).
with para. 4 the recital of litigious facts begins:

4. On January 17th, 1962, the Deputy Minister of National
Revenue ruled that Limmits was exempt from sales tax under
Schedule IIT of the Excise Tax Act and from the related old age
security tax . .. as coming under the exemption of “biscuits, cookies
or other similar articles”.

5. At about the same time the Deputy Minister of National
Revenue had ruled that “Metrecal and MinVitine”, both dietary
products for weight control in concentrate form, were not exempt from
sales tax.

This apparently conflicting attitude came to a head by
way of a hearing before the Tariff Board in the Appeal No.
650, instituted by Mead Johnson of Canada, Limited,
“urging that the Department of National Revenue, Cus-
toms and Excise, wrongly held the product known as
‘Metrecal’ to be subject to sales tax...”.

On February 25, 1963, the Tariff Board issued its declara-
tion, the gist of which is hereunder excerpted:

The Respondent (i.e., National Revenue, Customs and Excise Branch)
urged that Metrecal is a pharmaceutical within the provisions of Section
2(1)(cc) of the Excise Tax Act which is ag follows:

“pharmaceuticals” means any material, substance, mixture,
compound or preparation, of whatever composition or in whatever
form, sold or represented for use in the diagnosis, treatment,
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mitigation, or prevention of a disease, disorder, abnormal physical 1965
state, or the symptoms thereof, in man or animal, or the restoring PFIZEB' Corp
correcting, or modifying organic functions in man or animal. et al.

(Ttalics not in text) THE a'mn

The Metrecal label stresses a “dietary plan for weight control”. It is Dum;i-in 7
clear from the evidence that the words “weight control” mean the control "
of excessive weight. The labels on Metrecal packages and the advertising
by the applicant advise consumers of Metrecal to consult physicians on
weight control.

Metrecal is designed for human consumption, without other food, over
a period, for the purpose of reducing or preventing excessive weight.

It is undisputed in the evidence that overweight in man is an abnormal
physical state.

Section 2(1)(cc) of the Act is very broad in its application, but is
binding in the determination of what is a pharmaceutical within the
meaning of the Excise Tax Act; from the evidence it is clear that Metrecal
was “sold or represented” by the applicant “for use in the . . . treatment,
mitigation, or prevention of . . . abnormal physical state . . . in man”.

Accordingly, the Board finds that Metrecal is a pharmaceutical within
the meaning of the Excise Tax Act; it cannot, therefore, be exempt from
sales tax under the exempting provision of Schedule ITI of the Act. . . .

Leave to appeal this ruling to the Exchequer Court was
refused by the then President, Honourable Mr. Justice
Thorson.

Although the Tariff Board’s decision is dismissed as
irrelevant to the issue in the Statement of Defence (para.
2), it seems crystal clear that it at once induced in the
respondent a complete change of mind and brought about
the rescinding of its January 17, 1962, ruling.

This new and altered policy was made known to Pfizer
Corporation through a departmental letter on March 5,
1963, saying that “...in view of the above declarations of
the Tariff Board, it was decided that Limmits was not
exempt from sales tax and that sales tax should be account-
ed for and paid with respect to sales made on and after
February 26th, 1963...” Hence, the payment of $59,235.62,
under protest, and the instant petition for a refund, to
which the respondent replies, in substance, that Limmits is
not exempt from the sales taxes imposed by the Excise and
Old Age Security Acts “...because it is not an article
mentioned in Schedule ITI to the Excise Tax Act, and in
particular it is not included in the item ‘bakers’ cakes and
pies including biscuits, cookies and similar articles’ con-

tained in the said Schedule IT1”. I have in the opening lines
92712—43
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disposed of respondent’s objection based upon s. 46 of the

Prizer (l:onp Excise Tazx Act.
et a

1965
——

A protracted scrutiny of the moot question leads me to
Taz Qurew the belief that it should be answered by a strict adherence
Dumoulin J. o the terms of s. 2(1) (¢ce) and a correlative interpretation
of Schedule III in the two first lines of its subdivision

headed “Foodstuffs”.

As noted by the Tariff Board, the expression “phar-
maceuticals” in s. 2(1)(cc) is very broad; so wide, indeed,
as to encompass within the enunciation of “any material,
substance, mixture, compound or preparation, of whatever
composition or in whatever form” unlimited varieties of
products, were it not for the restricting condition that the
pharmaceutic qualification only applies if and when such
wares are “sold or represented for use in the ... treatment,
mitigation, or prevention of ... abnormal physical state

. in man”; and it goes without saying that none con-
cerned disputed the physical abnormality of obesity or
overweight.

With this assumption in mind, my initial investigation
should be directed towards the advertising publicity, or, as
the French put it “la réclame commerciale et publicitaire”,
according to which Limmits “are sold or represented” in
appropriate retail outlets throughout Canada.

Possibly, the most cogent illustration consists in a stand-
ard package of Limmits, filed as ex. S.-1, advertising the
product as a “Limited Calorie Meal Plan for Weight Con-
trol” with directions indicated and contents described. This
attending publicity reads thus:

DireCTIONS

For WeicHT Loss: Replace breakfast and lunch with two Limmits biscuits
plus tea or coffee (no cream). Eat a well-balanced, calorie-restricted meal
(see specimen menus on mside flap) for dinner.

For WeicET MAINTENANCE: Replace lunch with two Limmits biscuits and
coffee or tea (no cream). Eat a well balanced, calorie-restricted breakfast
and dinner (see specimen menus on inside flap).

Limmits is a nutritious, satisfying calorie-limited meal in delicious biscuit
form. Limmits provide essential vitamin and food elements and help satisfy
your appetite, yet provide so few calories that you lose weight.

(emphasis added)

I interrupt the rather verbose citation to note that a
substance advertised as appeasing hunger “yet (providing)
so few calories that you lose weight”, wears the appearance
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of being “sold or represented for use in the ... treatment, E’ﬁ
mitigation or prevention of ... an abnormal physical Prizer Core.

. tal
state” consequent to overweight. s

Next comes, on the longitudinal side of the cardboar
container, a chemical and pharmaceutical nomenclature of Dumouln J.
the various contents compounded in “Limmits” ; I quote:

ConTENTS: This package contamns 6 Limmits. Each biscuit weighing 1.14 oz.
contams soya, baking and whole meal flour, sugar, malt extract, glucose
syrup, powdered milk, sodium carboxymethyl cellulose (850 mg) and the
following essential minerals and vitamins: vitamm A (as palmitate) 894
1U.; vitamm Bl 03lmg ; mboflavin (vifamin B2) 052 mg.; vitamm C
10.74 mg ; niacinamide 31 mg ; calctum (as dibasic calerum phosphate)

1154 mg ; phosphorus (as dibasic calcrum phosphate) 88.6 mg.; iron (as
reduced 1ron) 25 mg

Each biscuit provides 175 calories, 3.07 gm. protein, 155 gm. carbohydrate,
and 11 gm fat

The closing paragraph surely underscores a certain de-
gree of connexion between the objects thus “sold or repre-
sented” and the “treatment, mitigation or prevention” of
some disorder or abnormal physical state, when it cautions
the eventual purchaser as follows:

Consult your physician on any long term program of weight reduction.
Not recommended for use during pregnancy and lactation, unless under the
direction of a physician.

.
d TaE QUEEN

In telling contrast with the curative or preventative
properties claimed for Limmits on its wrapping envelope is
ex. S5-2, a package of “Afternoon Tea, assorted biscuits”,
made by the well-known English manufacturers, Peek,
Frean & Co. Ltd., of London. No special hygienic or restora-
tive virtues are mentioned on this container, nothing but
the company’s name, its Royal appointment, the net
weight contained; no physician need be consulted, nor is
there any warning that pregnant or nursing women should
refrain from eating those biscuits except with medical
advice.

Also produced as exs. R-2, 3 and 4, and commented upon
by respondent’s counsel, were the December, 1962, Decem-
ber, 1963, and September, 1964, issues of what can properly
be called a technical publication, “Drug Merchandising”,
plus the explanatory sub-title of “Drug Index”. These trade
magazines, it should be noted in all fairness, extend their
listings to the entire schedule of drug stores’ non-phar-
maceutical wares such as: Toiletries & Cosmetics, Photo-
graphiec, Sundries and Store Equipment.
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This professional catalogue is credited by respondent’s

Pruzer Core. witness, Mr. O. L. Christie, a graduate pharmacist of To-

et al.

V.

ronto University, presently purchasing agent for G. Tam-

TH‘LQ_UEEN blyn, Ltd., the largest retail drug chain in Canada, as
Dumoulin J. reaching every pharmacy in the country (evidence, p. A-

27) because “in our profession, pharmacists are not familiar
with every product by name or supplier; and we use this as
an indication where to procure the merchandise that is
listed in this index” (ev. p. A-30).

On p. 32 of ex. R-2 appears the product “Limmits” with
code number 1165, which at p. 98 locates the manufacturer
as Lee-Cliff Products, a division of Pfizer Corp. A similar
listing is found in R-3, p. 36, with Pfizer’s name as produc-
er, and in R-4, a full page advertisement asserting, in bold
print, that “You can’t turn your back on profit. Limmits
are profitable to promote” (next, in smaller characters)
“because the total dietary market is not shrinking! because
over 60% of the total dietary business is done through drug
gtores. . .; because Limmits are the most heavily promoted
dietary products in Canada!...” (italics mine). It seems
hard to deny some significance to the listing and promo-
tional literature of “Limmits” in this “Drug Index”, when
contrasted with a total omission of all ordinary brands of
table or bakers’ biscuits. An explanation of this one-sided
publicity might well be the undisputed dietary or medicinal
nature of Limmits, differentiating them, without a doubt,
from the non-pharmaceutically treated varieties of biscuits.

The April, 1963, number of Reader’s Digest, possibly the
most widely read monthly booklet in North America,
(Canadian Edition), filed as ex. R-4, ran a full-page (7)
advertisement captioned:

Remarkable Limmits Diet Plan Gives Overweight Canadians New Lease
on Life.

No medicinal tasting pills, powders, liquids . . . but a delicious cream-filled
two-biscuit meal with flavoursome variety!

Such are the alluring introductory lines, followed by the
statistical lament that:

Canadians are carrying around 20 million pounds in excess weight. One man
in seven and one woman in four are overweight. Most are aware that being
overweight poses o serious threat to health and shortens Lfe.

(emphasis added throughout)

Necessarily, the victorious weapon in this daily “battle of
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the bulge”, so reads the “ad”, can be none other than 1965
’ —

Limmits about which, I quote: Pnzn;n ?oap.
. L et al.
Medical opinion and marketing experts attribute Limmits’ success to the v,

fact that, unlike the nutrient hiquids, they can be eaten and are filling . . . THE QUEEN

And the concluding paragraph: Dumoulin J.

Heqlth experts agree that obsession with obesity is here to stay as long as
we continue to enjoy an affluent society. Not only will there be those who
need a drastic weight reduction program, but thousands who will wish to
exercise permanent control to maintain an ideal weight level. It looks like
Limmits are here to stay. Lee-Cliff Products, Montreal, Canada.

(a wholly-owned subsidiary of Pfizer Corporation)

If this style and form of propagandizing Limmits, coun-
try-wide, as “a drastic weight reduction program”, a treat-
ment or preventative against “overweight” which “poses a
serious threat to health and shortens life”, bears no relation
to “any material, substance, mixture, compound or prepa-
ration, of whatever composition or in whatever form, sold
or represented for use in the. .. treatment or prevention of
an. .. abnormal physical state, or the symptoms thereof, in
man...”, T had as well confess my inability to conceive
what could ever give rise to such an application.

Before entering upon another chapter of the case, it is
apposite to inquire into the statutory scope of s. 2(1) (cc).
so frequently cited in these notes.

It is, of itself, the sole interpretative provision of the
Act and, as such, exercises throughout the statute a per-
vasive, overriding authority, that a positive and unequivocal
exception might alone curtail. Sub-section (c¢¢) pursues a
single objective of a fiscal, tax imposing, nature, in nowise
concerned with scientific or technical matters. The wording
of the text confirms this conclusion since, of its own au-
thoritative determination, a “pharmaceutical” is an object
of any possible shape, form, substance or size, whether
pharmaceutically prepared or totally devoid of drugs or
medicaments, “if” it is “sold or represented for use in
the . . . treatment, mitigation or prevention . . . of (an) ab-
normal physical state...in man”. Here, the chemical sub-
stance is of no practical avail; here again, the specific
essence of the ingredients is not considered, merely the
way in which, through a promotional campaign, the result-
ing compounds are “sold or represented”.
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In my humble opinion those three governing words have
paramount sway over the Act and are mandatory unless
superseded by an exception, expressed or logically inferred.

It was convinecingly shown, I believe, that the particular
products, in biscuit form, called Limmits, were “sold or
represented”’ to the public at large precisely in the manner
and for the purposes foreseen by s. 2(1)(¢cc). How, then,
could they escape the consumption taxes of eight percent
and two percent imposed, respectively, by the Ezcise Tax
and Old Age Security Acts?

The suppliant replies by a reference, initially, to s. 32(1)
of the Excise Taxr Act (also applicable to the Old Age
Security Act, s. 10(2)) decreeing that:

32 (1) The tax imposed by section 30 does not apply to the sale or
importation of the articles mentioned 1n Schedule III.

In the first lines of Schedule ITI, entitled “Foodstuffs”, we
reach the rub of the problem, exempting, as they do, from

sale taxes:

Bakers’ cakes and pies including biscuits, cookies and smmilar articles but
not meluding stmulated chocolate bars or eandy bars.

Now is the time to give a description of the object in
dispute, the “Limmits” biscuit, with frequent references to
the evidence of a professional chemist, Alfred Bendin
Deans, the technical director of Pfizer Company, Ltd.:

The full mgredients of that biscwit (Lammits) would—conveniently be
divided into the ingredients that enter mto . . . the two shells of the
biscuit and the ingredients that enter into the icing which goes between
the two shells of the biscuit . . .,

explains the witness, who continues thus:

The shells of the biscuit are baked in equipment used for the manufacture
of all other type of biscuits, and the mgredients that enter mnto the process
are of necessity the same type of ingredients that go into ordinary
everyday biscuits—Aflour, sugar, vegetable oil, malt syrup . . . milk powder,
some salt, iron, sodium bicarbonate (1e. baking soda).
(ef. transeript, pp. 54 and 55)
All of the components aforesaid relate to the double shell.
Mr. Deans next describes the filling or icing contents that
can have vanilla, chocolate, orange or cheese flavourings, as
“hydrogenated palm kernel oil . . . sugar . . . carboxymethyl
cellulose”, a bulking agent that “probably swells to form a
thickened solution. It helps to break down the biscuit and
make it more digestible when it is consumed. At the same
time it imparts a feeling of fullness. .. so that the consum-
er’s sensation of hunger is, in part, reduced” (trans. pp. 57
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and 67). Other additives are “Dicalcium phosphate. . }3*6_5‘
normal ingredient of infant formulas. It supplies things hke PrizeR (lJoRp
phosphorus and calcium, that are needed to build up the etva

bone structure in the body.” (trans. p. 58). Skimmed milk TEE Queen
is added, but the most active and probably distinctive Dumoulin J.
agents in the filling would be vitamins, mentioned by the ™
suppliants’ technieal director as Vitamin A in its combined
form of Palmitate, resulting from the treatment of Vitamin
A with palmitic acid. Then come vitamins B-1, B-2, C and
Niacinamide (trans. pp. 60, 61, 62).

My impression persists that the same Mr. Deans ap-
proached the matter in more scientific and revealing fash-
ion in a business communication, dated February 9, 1965,
addressed to Mr. R. Brewerton, a chartered accountant,
and comptroller of Pfizer Co. Ltd. It forms part of a brief,
comprising seven documents produced as ex. R-1. Addi-
tional references will be made to this letter, but, for the
time being, I will quote from its second page (2), headed
“Limmits, Vitamin Mix Formula”, the components listed,
attaching particular attention to the medicinal functions
attributed to six of them by the suppliants:

INGREDIENT Funcrion GM/1000 GM
(1) Vitamin A Palmitate in Corn O11 Medicament 41.0
(2) Vitamin A Palmilets “ 82.0
(3) Thiamine Hydrochloride “ 17.8
(4) Ribofiavin “ 26.2
(5) Ascorbic Acid “ 615.4
(6) Niacinamide “ 177.6

Nowhere did the evidence reveal any kindred mixtures of
medicinal preparations in regular table biscuits, either
Peek, Frean’s (ex. S-2), Gray, Dunn’s, or other brands
whatsoever.

Because of these medicated ingredients and remedial
objectives, Limmits fall in the category of “Dietary Aids”,
segregated from candies and biscuits in all the stores owned
or controlled by the Tamblyn organization, testified that
company’s purchasing agent, Mr. Orval L. Christie, to
whom one of respondent’s counsel put this question:

Q. ... if a person came into your store, to Tamblyn store or any of
the other stores that you operate and asked for biscuits, would they
be given “Limmits”?
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1965 .
The answer:
Prizer Corp. A. I would say definitely not. “Limmits” would be sold on request;
etval. and the customer wanting biseuits would not ask for “Limmits” or
THE QUEEN vice versa. (trans. p. A-23)

Dumoulin J.  Limmits, supplied by Pfizer Corporation to the Tamblyn
— chain of drug stores, figure in the heavy sellers’ list, though
costing three times the price of Peek, Frean’s and Gray,

Dunn’s biscuits, says the witness.

On this topic of expert evidence, I note Mr. Deans’
attempt at waving aside the caution on the boxes of Lim-
mits: “not recommended for use during pregnancy and
lactation unless under the direction of a physician”. To
suggest, as he did (trans. p. A-3) “that during pregnancy
and lactation it is quite common for stomach upsets and
that type of thing to occur; and if the people at the same
time were using a product, say, of this nature, they are
quite likely to blame the upsets on the product rather than
blame it on the normal type of thing that happens during
pregnancy and lactation” sounds like a lame endeavour to
minimize a risk quite apparent to his principals. The un-
deniable fact that, alive as any to the protection of their
own commercial repute, none of the biscuit manufacturing
firms ever print warning advices of this kind, conclusively
refutes the tentative plea of the petitioners’ chemical diree-
tor.

This summarization of the oral evidence will be, I hope,
a helpful introduction to the suppliants’ basic argument.

Mr. Chipman, for Pfizer Corporation, started off by
citing several dictionary definitions, both English and
French, of the nouns: cake, pie and biscuit, to prove the
undisputed and rather meaningless fact that the “shells”
used in Limmits are made of biscuit components.

In a similar vein of reasoning, one could argue that a
codein pill was a speck of sugar because sugar-coated, or a
capsule of morphia nothing but a wisp of wafer because
robed in that air-thin substance. Since, in the instant case,
the shells are not sold without the filling, but simply serve
the ancillary purpose of enticements, the decisive factor
resides precisely in the preventative or restorative effects
of the pharmaceutically compounded mixture pressed be-
tween the double shell. If this assumption proves true it
does away with the possibility of Limmits being a “bakers’
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biscuit” as required by the exempting clause. Moreover, ﬂ‘f
Limmits though baked by regular confectioners, Christie, Prizer Core.
Brown & Co. Ltd., are prepared in strict and partly blind etval
compliance with the formulas handed down by Pfizer TreQuusn
Corporation. Conclusive evidence of this appears in Alfred Dumoulin J.
Deans’ communication to R. Brewerton, ex. R-1, already
mentioned, stating that:

At your request, 2 copy of the manufacturing instructions for the shells
and fillings of these biscuits is attached.

Not all the information in these manufacturing instructions was supplied
to Christie, Brown & Co. Limited. The vitamin mizture and several
ingredients were coded. Instead of the actual name of the ingredients,
only the code letters were supplied.

(italics added)

Name oF INGREDIENT CobE LETTER
Sodium Carboxymethyl Cellulose Ingredient A
Dicalcium Phosphate Ingredient B
DL. Methionine Ingredient D
Reduced Iron Ingredient E

The Tamblyn Stores’ purchasing agent, Orval Christie,
testified that Limmits were obtained directly from the
Pfizer people. The information on the end parts of the
container (ex. S-1) reads: “Limited-Calorie Meal Plan for
Weight Control. Pfizer Company Ltd. Montreal, Quebec
—Contrdle du poids, peu de Calories par Repas. La Com-
pagnie Pfizer Ltée. Montréal, Québec.”

Lastly, I cannot detect how the definitions, hereunder, of
the word “biscuit” could enhance the suppliants’ demands.
I am referring to pages B-17 and B-18 of the record:

Mr. Chipman:

. . Now, let us turn to “biscuits”. The Shorter Ozford Dictionary, “a kind
of crisp, dry bread more or less hard, made generally in thin, flat cakes.
Essential ingredients are flour and water or milk without leaven.”

. . And Petit Larousse says: “Biscuit; nam. (pref. bis. deux fois, et cuit).
Galette trés dure, constituant autref. un aliment de réserve pour les soldats
et les marins. Pétisserie faite de farine, d'ceufs et de sucre. Ouvrage de
porcelaine qui, aprés deux cwissons, est laissée dang son blanc mat, imitant
le grain du marbre: statuette de biscuit.”

Webster, “biscuit, any or certain hard or crisp dry baked products; a quick
bread made in a small shape from dough which has been rolled and cut or
dropped; and that is raised in the baking by a leavening agent other than
yeast (baking powder)”.

Those defining lines do not allude to biscuits used in
subservient conjunction with pharmaceutical or medicated
agents. Even though these definitions could apply to the
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Eﬁf shells alone, they hardly extend to filling and shells jointly.
Prizer Core. It remains doubtful whether or not Limmits, a chemieal
¢ta- Dreparation, fit in with the popular notion of “biscuit”, a
Tee Querx light, innocuous pastry eaten at mealtime or between
Dumoulin J. meals. At all events, I believe the evidence, exhaustively
sifted, excludes them from the class of “bakers’ biscuits”
written in the exception of Schedule III, prepared, as they
are, according to a complex, partly coded, recipe, and “sold
or represented” not by bakers, confectioners or regular
biscuit manufacturers, but exclusively through the selling
facilities of Pfizer Corporation, a chemical organization of

international extent, absolutely alien to the bakery trade.
The suppliants’ contention lends itself, fairly enough. to
the very concise summarization submitted, in these words,
by their learned counsel, Mr. Chipman, at the close of his

address (transcript, p. B-60):

A biscuit is a biscuit; and 1t does not change the quality because a
variety of vitamins may have been added to it....It 1s still a2 biscwt and
it is nothing else.

That brings us back, albeit repetitiously, to that which,
in my humble opinion at least, operates as the mandatory
condition of the tax exemption in Schedule III. The deter-
mining, decisive, factor does not consist in the quantity of
vitamins contained in, or calories excluded from, an edible
substance; it is set and prescribed by the interpretative
authority of s. 2(1)(cc) decreeing that: must be consid-
ered “pharmaceuticals”’, unmentioned in Schedule III, “any
material, substance, mixture, compound or preparation, of
whatever composition or in whatever form, sold or repre-
sented for use in the. . . treatment, mitigation or prevention
of a ... disorder (or) abnormal physical state . . . in man.”

On that score, more than enough has been shown and
said as to how the disputed product is “sold or represent-
ed”, to label it with the etiquette of “pharmaceuticals”.

There was also a suggestion at trial that, either in
Schedule IIT itself, or elsewhere in the statute, it should be
clearly expressed that “Foodstuffs” drop out of the exempt-
ed category, whenever the manner in which they “are sold
or represented” renders them “pharmaceuticals” in the
intent of the law.

The necessity of repeating a legal prescription distinetly
uttered in the interpretation part of the Act, all embracing
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in its scope, is, to my mind at least, a novel proposition, at 1965

variance, it would seem, with the principle that derogations Prizsr Core.
to the general rule require special mention. Had Parliament etv‘.ll'
meant to hold tax-free weight-control simili-biscuits, it TH® Queex
could have manifested its intention thus, for instance: DumoulinJ.
“Bakers’ cakes and pies including biscuits, even though

pharmaceuticals. . .”.

Honourable Mr. Justice Noél, in the matter of Her
Majesty the Queen and Continental Air Photo Ltd.,' aptly
commented upon the restricted field of exempting clauses.
The learned Judge wrote:

We are not dealing here with a tax charging section but with an
exemption provision, and therefore, if there is any doubt as to which of the
two possible conclusions should be preferred, the narrowest and strictest
should be adopted in order to give the benefit of exemption to the
_narrowest group, consistent with the meaning to be given to the words . . .

In line with the doetrine that exceptions to a taxation
statute, especially, should not be presumed nor given the
benefit of doubt, are two Australian decisions. The first one,
F.C. of T. (Federal Commissioner of Taxation) v. Farey
Bros? dealt with a taxing statute in which “bread” was
exempted. The court had to decide if bread derivatives such
as: milk loaves, currant loaves, cinnamon loaves, raisin
bread, were extended the exemption decreed in favour of
“bread”’. The presiding judge found that:

A baker making all or most of such articles, would, for most purposes call
them bread, though I do not think that he would think of supplying them
on an order which asked for “bread” without more.

As a result, the Court decided that milk loaves, raisin bread
and similar foodstuffs were not “bread” within the meaning
of the law.

In the second case: Jackett v. F.C. of T2, ordinary flour
was exempted from sales tax. A manufacturer, milling
self-raising flour out of plain flour with certain leavening
additives, claimed this exemption for his product. The
Supreme Court of Australia, three judges sitting, unani-
mously agreed that self-raising flour was not the kind of
flour privileged by the Act. Chief Justice Murray held in
his notes that:

In the retail grocery trade, customers sometimes ask for flour when they
want self-raising flour . . . The effect of the evidence, as a whole, I think is

1119621 Ex. C.R. 461 at 471-472,
22 Australian Tax Cases, 140 at 143.
82 Australian Tax Cases, 203 at 205-207.
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1965 to show that the difference between the two (2) is substantial and well

PFIZER' Corp understood by manufacturers, shop-keepers and retail purchasers; and that
et al.  8lthough a much lesser proportion of flour than of gelf-raising flour is now
v, used in cooking, self-raising flour is not commonly known simply as flour,

THE QUEEN but i3 only so described by purchasers in exceptional circumstances and
Dumoulin J. then is not sup.phed without further inquiry or some indication that it is
the article required.
Mr. Justice Piper spoke to the same effect:

People carelessly use the word “flour” sometimes to mean self-raising
flour. I do not regard self-raising flour as flour from a practical point of
view. It is a different article.

A mere transposition of words, substituting “biscuits” for
“bread” in the one case, or for “flour” in the other, renders
the reasoning in both these precedents quite suitable to the
instant suit dealing with medically treated biscuits. I agree
with this observation of respondent’s counsel, Mr. C. R. O.
Munro, Q.C., asserting as follows:

. .. I think it is quite clear from the evidence of Mr. Christie that the
consuming public regards biscuits as ordinary bakers’ biscuits and they
regard “Limmits” as reducing aids, which is what they are sold for. There is
a substantial distinction between ordinary bakers’ biscuits and “Limmits”.

For the above reasons, the Court reaches a threefold

conclusion that:

1.“Limmits” are not biscuits in the ordinary or statutory
sense of the word.

2.They cannot be considered “bakers’ biscuits” as intend-
ed by Schedule ITI1.

3. Above all else, the “suprema ratio decidendi” is that
“Limmits”, pursuant to the clear language of paragraph
(cc), s-s. (1) of 8. 2, are “sold or represented” in such a
way, and intended to secure specified results that un-
mistakably stamp them with statutory qualification of
“pharmaceuticals”.

Therefore, the suppliants’ petition of right is dismissed
with costs in favour of the respondent.

Petition dismissed.
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BETWEEN:
CONSOLIDATED BUILDING } A -
CORPORATION LIMITED .... PERLLANT;
AND
THE MINISTER OF NATIONAL} RESPONDENT
REVENUE .....ooviennn... '

Income Tar—Real estate company—Principal business sale of houses—
Building built for investment—Sale to preserve bank credil—
Whether profit from business or trading venture. Income Tax Act,
8s. 8, 4 and 139(1)(e).

Appellant company was mainly engaged in the business of building houses
for sale on a large scale in the Toronto area but on four occasions built
or bought properties which were leased to others. On the last of these
occasions, in 1959, it constructed a large office building but as the cost
of the building greatly exceeded the estimated cost the company sold
the building in 1960 in order to preserve its bank credit, making a
profit of $588,000, for which it was assessed to tax. On appeal the Court
reviewed the objects and actual operations of the company and
concluded that the transaction was part and parcel of the general
trading operations of the company.

Held, dismissing the appeal, appellant had not demolished the basic fact on
which the assessment rested, viz that the profit was from a business or
adventure in the nature of trade.

[Johnston v. M.N.R. [1948] S C.R. 486; Sution Lumber and Trading Co.
Ltd. v. M.N.R. [1953] 2 S.C.R. 77, p. 83 applied.]

Income taz—Lease-option agreement—99 year lease with option to pur-
chase—Determination of capital cost allowance—“Price fized by con-
tract or arrangement”, meaning of—Income Tax Act, ss. 11(1)(a),
18(1)(b).

In November 1960 appellant as lessee leased an office building for 99 years
at specified rentals ranging from approximately $240,000 a year for the
first 24 years to approximately $175,000 & year for the next 55 years and
approximately $575,000 a year for the final 20 years, plus additional
amounts varying with the gross rental received by the company from
tenants The contract also gave appellant an option to purchase the
building at the end of the lease for $1,500,000. In its 1961 taxation year,
which ended on February 28, appellant claimed a capital cost allowance
of some $1,400,000, being 5 per cent of the total of the specified annual
rentals for the 99-year term plus the sum payable upon exercise of the
option less the value of the land, totalling approximately $28,000,000,
but the Minister permitted a deduction only of the rent payable under
the lease for the four months of the appellant’s 1961 taxation year,
approximately $81,000.

Held, dismissing the appeal, under s. 18(1) of the Income Tax Act
appellant was entitled to a capital cost allowance calculated on
$1,200,000, which was “the price fixed by the contract”, i.e. the amount
required to exercise the option to purchase ($1,500,000) less the value
of the land ($300,000).

[Harris v. M.N.R. [1965] 2 Ex. C.R. 653 followed.]
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APPEAL from income tax assessment.

H. Howard Stikemon, Q.C. and Wolfe D. Goodman for

BLD(I}J'TE.ORP' appellant.

v,
MINISTER OF
NaATIONAL

REVENUE

T. Z. Boles and D. G. H. Bowman for respondent.

CarTanacu J.:—This is an appeal from an assessment
under the Income Tax Act, R.S.C. 1952, ¢. 148 of Con-
solidated Building Corporation Limited for its taxation
year ending February 28, 1961.

In this appeal there are two issues.

The first issue is whether a profit of $588,162.11 realized
by the appellant upon the sale of an office building erected
by the appellant on lands municipally known as 99 Avenue
Road, in the City of Toronto, in the Provinece of Ontario,
constituted income from a business or an adventure in the
nature of trade within the meaning of sections 3, 4 and
paragraph (e) of subsection (1) of section 139 of the
Income Tax Act, as contended by the Minister, or whether
the aforesaid office building was erected as an investment,
for the purpose of gaining or producing rental income and
not for resale, and the sale thereof became necessary
through circumstances, to be related, over which the appel-
lant had no control and that, accordingly, the sum of
$588,162.11 so realized by the appellant did not constitute
income within the meaning of the Act but was merely the
realization of the enhancement in value of an investment,
as contended by the appellant.

The second issue is whether the appellant is entitled to
deduet a capital cost allowance of $1,409,391.38 which it
has claimed under section 18 of the Income Tax Act as the
said section applied to its 1961 taxation year.

By his assessment dated July 5, 1962 the Minister added
to the appellant’s declared income the aforesaid sum of
$588,162.11 and disallowed as a deduction the capital cost
allowance of $1,409,391.38 but did allow as a deduction the
sum of $81,159.15 being rent paid by the appellant under a
lease of the premises at 99 Avenue Road in its 1961
taxation year.

The appellant duly objected to such assessment by
Notice dated September 21, 1962. As the Minister did not
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reply to the said Notice of Objection within 180 days of the 196
service thereof, the appellant appealed to this Court in Cowsou-

DATED
respect of the assessment. Brog. Core.

The appellant was incorporated pursuant to the laws L:”

of the Province of Ontario by Letters Patent dated Mliﬁgf;gﬁ'
April 4, 1957, as a private company under the name of Revewuve
Fairfield Builders Limited. John D. Feinberg, who was Ca.ttana.ch.]'
president of the appellant company at all material times
testified that the appellant came into being as a result of
the “merger” of four existing companies which were owned
by four different groups of shareholders. He further testified
that these four companies were in the business of building
houses for sale. The business of these four companies was
continued by the appellant. The objects for which the
appellant was incorporated are set out in seven paragraphs
of the Letters Patent filed in evidence as Exhibit F and
may be summarized as follows: to carry on the business
of builders and contractors, engineering, to purchase lands
and to take mortgages for any unpaid balance of the
purchase price of any land, buildings or structure sold
by it and to deal in real and personal property.

Mr. Feinberg also testified that the business of the appel-
lant was to build homes for sale and to develop raw land
for building sites. The appellant frequently sold lots with-
out having first built homes thereon.

The shares in the capital stock of the appellant were
owned equally by the shareholders of the four predecessor
companies.

By supplementary Letters Patent dated May 24, 1957,
the original corporate name of Fairfield Builders Limited
was changed to Consolidated Building Corporation Limited
by which name the appellant is described in the style of
cause.

By further supplementary Letters Patent dated June 2,
1961, the objects for which incorporation had been obtained
were extensively varied to authorize the appellant to en-
gage in a plethora of objects bearing some relationship to
the business of builders and contractors. While neither the
original objects nor the revised objects make a specific or
direct reference to erecting buildings for rental purposes,
nevertheless, I have no doubt that such activity would be

within the corporate competence of the appellant under the
227125
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1965 wide ancillary powers provided in the Ontario Corporation
[S—

Consor- Act.
DATED

Bioe. Core.  L'he supplementary Letters Patent dated June 2, 1961, in
. addition to varying the objects, converted the status of the
M}Iﬁﬁgﬁgr‘ appellant from that of a private to a public company, so
Revexve that the public could be invited to subseribe to its securities,

Cattanach J. and substantially increased its authorized capital stock.

— Since 1955 the appellant, either on its own behalf or
through its four predecessor companies above mentioned in
association with each other and under the trade name of
Consolidated Building Corporation, constructed and sold
about 3,800 houses located in various sub-divisions in or
near Metropolitan Toronto.

Mr. Feinberg also testified that in addition to the con-
struction of residential buildings for resale, the appellant
also constructs and purchases properties for investment
purposes. Among such properties he made specific mention
of a residential projeet in Aurora, Ontario. In accordance
with an arrangement with the municipal authorities the
appellant was obliged to build and lease three small factory
buildings to preserve the balance between residential and
industrial assessment. There is no question in my mind
that the appellant would sell these factories were it not for
the necessity, as explained by Mr. Feinberg, of building
others to maintain the proportional relationship of indus-
trial to residential assessment. In addition he also men-
tioned one hundred and four garden courts or maisonnettes
in the Township of Etobicoke which were held for rental
purposes. However, in cross-examination Mr. Feinberg
admitted frankly that the appellant offered to sell this
development to the Ontario Housing Authority as low cost
housing in view of the urgent need of housing of this type
but the appellant’s offer to sell was not accepted.

Another project of the appellant mentioned in the evi-
dence of Mr. Feinberg is one known as Don Valley Village,
undertaken in association with other interests, which is
comprised of a number of single family homes which were
sold and 840 apartment dwelling units. Mr. Feinberg was
emphatic that these apartments were not for sale.

The fourth and last property which Mr. Feinberg men-
tioned in his examination in chief as being held by the
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appellant for rental income is 99 Avenue Road which is the E’i‘i
subject matter of the present appeal. CONSOLI-

In June 1958 the appellant acquired land on the east Bma CORP
side of Avenue Road, being municipal number 99, from L;’j”

Brighton Apartments Limited, a company owned and Mvisteeor
Nartronar

controlled by Mr. Feinberg’s family, at a cost of $300,000. Revenue.

In 1959 the appellant began the construction of a ten cattanach I.

storey office and medical building in which the head office =~ —
of the appellant was to be located. The original plan was
for a seven storey building with two or three floors to be
rented to doctors exclusively. However, as early as August,
1958 it is quite apparent from the minutes of the meetings
of the executive committee of the appellant that substan-
tially more than three floors were to be devoted to use as
doctors’ offices. The original plan also provided for one floor
of basement parking but the revision of plans to provide for
an additional three storeys of office space also necessitated
a revision of the parking facilities to provide for three floors
of parking by aequisition of a lot abutting the back of the
property. The basement which was originally to be used for
parking became a banquet room connected to the Regency
Towers Hotel, located at 89 Avenue Road, by an under-
ground tunnel. The appellant also owned the eight storey
building occupied by the hotel and all furniture and equip-
ment. The hotel business was operated through a wholly
owned subsidiary of the appellant.

Mr. Feinberg testified that these changes resulted in a
cost far in excess of the estimated cost.

The appellant obtained a first mortgage in the amount of
$1,600,000 with the hope that the construction costs would
be covered entirely by the mortgage. The appellant had a
line of credit with its bank to the extent of $950,000, one of
the conditions being that no more than $200,000 should be
used for the acquisition of land or land development. It was
a revolving type of credit, as homes were sold the proceeds
went to reduce the bank loan and further money to the
extent of the limit of the line of eredit was then available
to the appellant for its further use. While the bank had
made an exception in the case of the appellant to the
extent of $200,000 to permit it to acquire raw land and

provide the necessary services so homes could be built by
9271253
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1965 the appellant, nevertheless, it was contrary to the bank’s

Co1:som— policy to have its money tied up in fixed assets.

DATED

Buwe.Core.  The construction of 99 Avenue Road was undertaken by
L,:” the appellant without prior consultation with its bank.

Mmvister oF However, the bank was aware that the construction costs
Namonar
Revenve exceeded the amount of the mortgage money that the
Cattanach J. appellant had obtained and that the appellant had an
—— equity in the building of approximately $500,000. The
appellant’s application to the bank for an increase in its
line of credit was refused. The appellant therefore took
steps to reduce its overdraft by obtaining second mortgages
on vacant land which it possessed and applied the proceeds
thereof to the reduction of its bank indebtedness. The
appellant decided that to preserve its bank credit, 99 Ave-
nue Road should be sold.

To that end Mr. Feinberg began negotiations with a New
York firm which suggested a sale and lease-back arrange-
ment. However, this arrangement was not consummated
because the appellant considered the terms too onerous. The
appellant then engaged the services of Henry B. Sussman,
the president of a real estate firm with extensive experience
in the sale and purchase of larger properties to find a buyer
in a sale and lease-back transaction. Mr. Sussman ap-
proached several groups unsuccessfully. After these abor-
tive attempts to complete such a transaction, Mr. Sussman
approached Alvin Rosenberg, Q.C., who was acting on
behalf of a number of clients, who made an offer in the
name of Ontario Asphalt Paving Materials Limited, which
company was the nominee of six companies, Denver In-
vestments Limited, Samolyn Investments Limited, Leaford
Developments Limited, Minifor Developments Limited

and Pettifor Developments Limited.

The appellant accepted this offer and on November 1,
1960 sold the office building at 99 Avenue Road for a
consideration in cash of $1,100,000 and the assumption of
an existing first mortgage then standing at $1,578,623.65
whereby the appellant realized the sum of $588,162.11 in
excess of its cost. There is no dispute between the parties as
to the amount of the profit so realized by the appellant but
the dispute between them is as to the taxability thereof.
From the $1,100,000 cash received, the appellant discharged
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its obligation to the bank and the balance was put into the

appellant’s working capital. CoNsoLI-
DATED
During the negotiations for the sale of 99 Avenue Road, Bupa. Core.

the property known as Regency Towers Hotel at 89 Avenue ».
Road, also owned by the appellant was also to be included MI{INISTER oF

. . . ATIONAL
in the transaction because of a common right of way. A Revenue

compromise was eventually worked out which permitted gyy7my 5
the sale of 99 Avenue Road without including the adjoining —
property at 89 Avenue Road. Incidentally, I might mention

that prior to the construction of the office building at 99

Avenue Road, the appellant contemplated and attempted

to dispose of 89 Avenue Road on a lease-back arrangement

which did not materialize.

As part of the transaction for the sale of 99 Avenue
Road, the appellant entered into a lease dated November 1,
1960, filed in evidence as Exhibit 24, with the new owners
for a term of 99 years commencing on November 1, 1960 at
a yearly rental of $241,529.60 per annum until December
15, 1984, i.e. the first 24 years, $175,674.84 per annum from
December 16, 1984 until October 21, 2039 i.e. the next 55
years, and $575,760 per annum from November 1, 2039
until October 31, 2059, i.e. the last 20 years of the currency
of the lease. The lease also provided for the payment of
additional rent equal to one third of the amount by which
the gross rent received from the property, less realty taxes,
exceeded $269,000 per year.

Paragraph 6 of the Lease dated November 1, 1960 pro-
vides as follows:

The Tenant shall have the option to purchase the property herein
being leased at any time between the first day of October 2059 A D. and
the first day of November 2059 AD. by paymg the sum of One Million
Five Hundred Thousand Dollars ($1,500,000) by cash or certified cheque,
and shall be entitled to receive a deed to the property free and clear of all
encumbrance upon such payment being made. Provided that if payment is
not made on or before the first day of November AD. 2059, this option
shall be null and void, notwithstanding that the Tenant may or may not
remain in possession of the property after said date.

1965
——

These terms were arrived at by the parties following
protracted bargaining over a period of approximately five
months.

The rental for the first period was designed to cover the
principal and interest on the mortgage plus a 10% return
on the purchaser’s equity of $1,100,000.
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1965 In the second period the annual rent was reduced be-
Consour- cause of the expiry of the mortgage on the beginning of
DATED .
Buna. Core, that period.
L;f”' The substantial increases during the last 20 years of the

Mﬁﬁgﬂﬁgﬂ' lease was based primarily upon a projection of an increase

Revexuvr 1D the land value.

CattanachJ. The total of the rental payable under the lease during its
—= 99 year term is $26,987,827.65. When the option price of
$1,500,000 is added to the total rental the result is
$28,487,827.61. When $300,000, being the value of the land,
is deducted, the resulting figure is $28,187,827.61 and that is
the figure upon which the appellant contends it is entitled
to an annual capital cost allowance of 5%, which amounts

to $1,409,391.40 per annum.

I might add that, by agreement between the appellant
and the new owners of 99 Avenue Road, completed on an
unspecified date in December, 1961 and filed in evidence as
Exhibit 23, paragraph 6 of the agreement dated November
1, 1960 (Exhibit 24) was deleted and replaced by the
following language:
The Tenant shall have the option to purchase the premises herein
leased at any time during the minety-ninth year of the term hereof or at
any time during the twenty-first year after the death of the last to die of
the 1ssue now alive of the following persons:
(@) His late Britannic Majesty King George V
(b) Joseph P. Kennedy, father of the thirty-fifth President of the
United States of America

(¢) John D. Feinberg of the City of Toronto, in the County of York,
presently Chairman of the Board of Consolidated Building Corpo-
ration Limited, and

(d) Alvin D. Rosenberg, Q.C., of the City of Toronto, in the County

of York, Barrister and Solicitor

whichever period shall first oceur, by paying the sum of $1,500,000 by cash
or by certified cheque, and the Tenant shall then be entitled to receive a
deed to the property free and clear of all encumbrances upon such payment
bemng made. Provided that 1f payment is .ot made on or before the last
day of the year for exercise of this option as set out above, this option shall
be null and void notwithstanding that the Tenant may or may not remain
in possession of the demised premises after the said date. A Certificate of
the Secretary of State or Assistant Secretary of State of the Dominion of
Canada shall be conclusive proof of the date upon which the last of the
issue of His late Britannic Majesty King George V died.

However, since such amendment was effective subse-

quent to the appellant’s 1961 fiscal year the present appeal
must be considered upon the basis of the unamended option
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clause being paragraph 6 as appearing in the agreement 1&‘?_{
dated November 1, 1960 and reproduced above. CoNsoLI-

It was also agreed at trial that the amount fixed by the BLD’:T(EJgRP.
contract or arrangement as the price at which the property L;f”

might be repurchased by the appellant is an amount not Mﬁﬁgﬁ?
less than 60% of the fair market value of the property at Revesue
the time the lease for 99 years was entered into. Therefore, .~ -
the exception in subsection 4 of section 18 is not applicable,. —

Turning to the first issue in the present appeal, that is
whether the profit of $588,162.11 arising from the appel-
lant’s disposition of 99 Avenue Road constituted part of its
income as profit from its business within the meaning of
sections 3 and 4 of the Income Tax Act, I am of the opinion
that the Minister was right in adding that amount to the
appellant’s income for its 1961 taxation year as he did.

The objects for which the appellant was incorporated
and as subsequently amended, though unduly prolix, are
those of the wide and general character which is normally
appropriate to company trading in real estate. However,
one is not entitled to infer from the circumstance that a
company has been incorporated for trading purposes that
the transactions in which it engages necessarily constitute
any particular transaction a part of the company’s trade or
business. The fact that a particular transaction falls within
the objeets contemplated by the Letters Patent is merely a
prima facie indication that a profit so derived is a profit
derived from the business of the company. However
Locke J. in Sutton Lumber and Trading Co. Ltd. v. MN.R1
said:

The question to be decided is not as to what business or trade the

company might have carried on under its memorandum, but rather what
was 1n truth the business it did engage in.

To determine this, I must consider what the appellant
has actually done since its incorporation. The appellant
owes its existence to the fact that it was a convenient
entity through which the business of building and selling
houses carried on by its four predecessor companies in
concert could be conveniently continued. In this business
the appellant was successful selling and disposing of in
excess of 3,000 houses. The appellant was so successful that
when a sufficient supply of serviced lots was not readily

1[1953] 2 S.CR. 77 at p. 83.
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1965 gyailable it adopted the policy of acquiring raw land sup-

Cowsot- plying the services and constructing houses thereon. In
Buoe Coze. Th8NY instances the appellant sold such building lots to
L;m other builders when it was advantageous to do so.
Mmvsreror  Mr. Feinberg also testified that in addition to construct-
%&‘Eﬁ' ing residential and commercial buildings for sale the appel-
Cattanach J lant alsq constructed properties for investment purposes as
—— illustration of which he mentioned four such properties as
being retained by the appellant:
(1) three factories built in connection with a residential

project in Aurora;
(2) a number of garden courts in Etobicoke;

(3) Don Valley Village, undertaken as a joint venture with
other interests; and
(4) 99 Avenue Road.

It transpired however that the factories in Aurora
would be sold were it not for the necessity of replacing
them, the garden courts were offered to the Ontario
Municipal Authority, and the apartments at Don Valley
Village are a joint enterprise which would, in all likelihood,
require the consent of the other joint entrepreneur to this
sale. This I assume because no evidence was adduced on the
point and accordingly I do not know.

Mr. Feinberg admitted that the appellant was not in the
least adverse to selling any of its assets which it termed
investment properties whenever the opportunity arose and
whenever it was advantageous to do so. If the advantage so
dictated the appellant would take active steps to sell such
properties. The only exceptions, as Mr. Feinberg testified,
to this general policy were the apartments at Don Valley
Village and 99 Avenue Road. Mr. Feinberg was quite
emphatic that the apartments were not for sale and stated
that 99 Avenue Road was only sold because of the circum-
stances above related so strongly militated against its re-
tention.

I can see no convincing reason why 99 Avenue Road
should be considered an exception to the appellant’s general
policy.

It is well established that a taxpayer’s statement of what
his intention was in entering upon a transaction, made
subsequent to its date, should be carefully scrutinized.
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What its intention really was may be more accurately
deduced from what it actually did than from its ex post Cowsou-

. DATED
facto declarations. Brog. Corp.

Lto.

Here the appellant erected a building designed to cater to v,
a profitable type of tenant, the medical profession, knowing Mnjﬁgﬁ?‘l“
that such tenants required an expensive and technical type Revenovm
of accommodation. To an experienced builder such as the o .- -
appellant this fact was well known. The original plans for —
about five floors of the building being devoted exclusively
to doctors was increased by the addition of three more
storeys with an appreciable increase in rental returns ex-
ceeding the additional cost of construction but necessarily
inereasing that cost and also resulting in greater cost for
further parking facilities. These additional costs were fore-
seen. Instead of the cost of the building being entirely
covered by the mortgage as originally contemplated by the
appellant, the appellant utilized its line of credit with its
bankers and acquired an equity in the building of about
$500,000.

This resulted in the appellant’s line of credit with its
bank being placed in jeopardy to the detriment of its
corporate activities as a whole, a circumstance of which the
appellant could not have been unaware. The appellant,
therefore, undertook deliberate steps to negotiate the sale
of 99 Avenue Road, but necessarily at a price in excess of
the cost to it. The appellant received $1,100,000 in cash on
closing which was used to discharge its bank indebtedness
thereby preserving its credit with its bank for the more
effective carrying on of the appellant’s corporate enter-
prises as a whole and the balance of the cash payment was
placed in the appellant’s working capital to be devoted to
the same end.

1965
——

Therefore, there is no doubt in my mind that this par-
ticular transaction was part and parcel of the general
trading operation of the appellant conducted from its in-
ception and that it was doing precisely what it was formed
to do, namely, dealing in real estate.

Accordingly, in my opinion, the appellant has not dis-
charged its onus which, in the language of Rand J. in
Johnston v. M.N.R!, was “to demolish the basic fact on

111948] S8.C.R. 486.
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which the taxation rested”. The appeal against the Min-
ister’s addition of the sum of $588,162.11, being the profit
on the sale of 99 Avenue Road, to the appellant’s declared
income for its 1961 taxation year, is therefore unsuccessful.

I now pass on to the second issue raised in the appeal,
which is whether the appellant was entitled to deduet, in
computing its income, capital cost allowance of $1,409,-
391.40 which it has claimed under section 18 of the Income
Tax Act and, if so, whether the capital cost allowance
claimed was properly caleulated having regard to subsec-
tions (1) and (2) of section 18.

The basis for the appellant’s contention is found in
seetion 11 (1) (a) and section 18(1) of the Income Tax Act
reading as follows:

11. (1) Notwithstanding paragraphs (a), () and (h) of subsection (1)
of section 12, the following amounts may be deducted in computing the
income of a taxpayer for a taxation year:

(@) such part of the capital cost to the taxpayer of property, or such
amount in respect of the capital cost to the taxpayer of property, if
any, as is allowed by regulation;

18. (1) A lease-option agreement, a hire-purchase agreement or other
contract or arrangement for the leasing or hiring of property, except
immovable property used in carrying on the business of farming, by which
it is agreed that the property may, on the satisfaction of a condition, vest
in the lessee or other person to whom the property is leased or hired
(bereinafter in this section referred to as the “lessee”) or in a person with
whom the lessee does not deal at arm’s length shall, for the purpose of
computing the income of the lessee, be deemed to be an agreement for the
sale of the property to him and rent or other consideration paid or given
thereunder shall be deemed to be on account of the price of the property
and not for its use; and the lessee shall, for the purpose of a deduction
under paragraph (a) of subsection (1) of section 11 and for the purpose of
section 20, be deemed to have acquired the property,

(a) in any case where, at the time the contract or arrangement was
entered into, the lessee and the person in whom the property was
vested at that time (hereinafter referred to as the “lessor”) were
persons not dealing at arm’s length, at a capital cost equal to the
capital cost thereof to the lessor, and

(b) in any other case, at a capital cost equal to the price fixed by the
contract or arrangement minus the aggregate of all amounts paid
by the lessee
(i) in the case of a contract or arrangement relating to moveable

property, before the 1949 taxation year, and
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(1) in the case of any other contract or arrangement, before the
1950 taxation year,

under the contract or arrangement on account of the rent or other

consideration

Counsel for the Minister contended that section 18(1) did
not apply because the option granted by the owners under
this leasehold agreement with the appellant dated No-
vember 1, 1960 is void as being contrary to the rule against
perpetuities and therefore section 18(1) does not apply to
the transaction. Counsel for the Minister went on to submit
that if, contrary to the above contention, section 18(1)
did apply, the appellant did not acquire depreciable proper-
ty for the purpose of gaining a producing income but as
part of a scheme calculated to avoid the incidence of tax,
and is not entitled to capital cost allowance with respect
thereto in accordance with the provisions of section
1102(1) (¢) of the Income Tax Regulations and, being a
transaction which, if allowed, would unduly and artificially
reduce the appellant’s income, the deduction is prohibited
by section 137 of the Income Tax Act.

In view of the manner in which I propose to deal with
this issue of the appeal it is not necessary for me to express
any opinion on the foregoing contentions.

It was also contended on behalf of the Minister that on
the correet interpretation of section 18, as applied to the
transaction, the capital cost allowance should be computed
on a capital cost of $1,500,000 less the cost of the non-
depreciable land, since such amount was the price fixed by
paragraph 6 of the contract or arrangement rather than on
a capital cost of $28,187,827.61, being the total of the rents
payable over the period of the lease and the option price
less the value of the land, as contended by the appellant.

I have had the advantage of reading the judgment of my
brother Thurlow in Harris v. M.N.R., the facts of which I
consider to be on all fours with those of the present appeal.

In the Harris case, the appellant was a successful obste-
trician and the first tenant of 99 Avenue Road whereas in

164 D.T.C. 5332.
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the present appeal the appellant is a corporate entity. A
natural person has a limited life expectancy while, in the-
ory, a corporation never dies. In the Harris case a service
station was purchased by Douglas Leaseholds Limited who
leased it to B.P. Canada Limited at an annual rental of
$3,900 for 25 years. By concurrent lease Douglas Lease-
holds Limited as lessor leased the same property to Harris
for a period of 200 years at an annual rental of $3,100.08.
Harris was required to deposit $10,000 with the lessor as
security for the performances of his covenants, which was
to be returned to Harris on the expiration of the lease.
Harris therefore received the difference in the annual rent
paid by B.P. Canada Limited of $3,900 and that of $3,100.08
paid by himself, that is $799.92. It was also agreed in the
lease that Harris should have the option of purchasing the
property from the lessor for $19,500 at the expiration of the
term of the lease if not in default thereunder. In my view,
the facts that Harris was a natural person rather than a
corporation as the appellant herein is, that the lease was
for 200 years rather than 99 years as in the present case,
and that the lease in the Harris case was a concurrent one
rather than a sale and lease-back as in the present case, are
differences that do not form any basis for distinguishing the
facts of the Harris case from those of the present case.

Thurlow J., in agreeing with the contention of the
Minister advanced in the Harris case that, on the correct
interpretation of section 18, the deduction must be based
on the capital cost as being the price fixed by the contract
for the eventual purchase, had this to say:

On the first submission in (f) the matter to be determined is the
capital cost to be fictitiously attributed for the purpose of s. 11(1)(a) to
the property which is the subject matter of the fictitious purchase created
by s. 18(1). This is defined in s. 18(1) as “the price fixed by the contract or
arrangement” and in approaching the interpretation to be put upon these
words a few observations of a general nature may be useful.

First, s. 18(1) must in my opinion be taken as meaning neither more
nor less than precisely what it says. Its interpretation may be influenced by
reading it with the other provisions of 8. 18, of which it is a part, but the
principle that there is no equity about a tax is well established and there
is no basis for the admission of any principle of “equitable construction”.
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Vide Partington v. Attorney General (1869-70) L.R. 4 HL. 100 where 1965

—

Lord Cairns said at p. 122: CoNSOLI-
“I am not at all sure that, in a case of this kind—a fiscal _ DATED
case—form is not amply sufficient; because, as I understand the Bmf‘;rg.om'
principle of all fiscal legislation it is this: If the person sought to be v.
taxed comes withun the letter of the law he must be taxed, however MINISTER OF

great the hardship may appear to the judicial mind to be. On the other RE?E?UA;

hand, if the Crown, seeking to recover the tax, cannot bring the subject

within the letter of the law, the subject is free, however apparently CattanachJ
within the spirit of the law the case might otherwise appear to be. In

other words, if there be admissible, in any statute, what is called an

equitable construction, certainly such a construction is not admissible

in a taxing statute, where you can simply adhere to the words of the

statute.”

The prineiple so expressed is usually cited in support of a taxpayer’s
submission but it appears to me to operate both ways.

Secondly, the subsection is plainly divided into two parts. The first is
directed to achieve a statutory conversion of the contract or arrangement
into an agreement for the sale of the property and to declare that the rent
or other consideration which the taxpayer has agreed to pay shall be
regarded as having been paid or given on account of the price of the
property and not for its use. The consequence of regarding the transaction
as an agreement for the sale of the property to the taxpayer is that the
property of which he is then in fact only lessee, is regarded as his and in
computing his income he is entitled to the deduction provided by
8. 11(1)(a). The consequence of the declaration that the rent or other
consideration paid or given shall be deemed not to have been paid or given
for the use of the property is that it cannot be deducted as an expense in
computing the taxpayer’s income. The statute also declares that the rent or
other consideration paid or given is to be regarded as paid or given on
account of the price of the property. A consequence of this is that if the
money was borrowed the interest on it would qualify for deduction under
s. 11(1)(e) (ii). This part of the subsection, however, as I read it is con-
cerned only with the statutory conversion of the transaction into an agree-
ment of sale and with certain stated consequences which are to flow from
such conversion. The definition of the capital cost of the property to the
taxpayer for the purpose of calculating the deduction under s. 11(1){(a) to
which the taxpayer is to be entitled is not dealt with in this part of the
subsection but is the subject matter of the second part of it. In the second
part the subsection declares that the taxpayer shall for the purpose of
8.11(1)(a) be deemed to have acquired the property at a capital cost equal
to “the price fixed by the contract or arrangement” less, in the case of
contracts made before 1950, amounts paid as rent or other consideration
prior to certain stated times. Here it is I think of importance to note that
the expression used is “the price fixed by the contract or arrangement” and
that the expression “contract or arrangement” appeared earlier in the
subsection in company with the words “for the leasing or hiring of
property . . . by which it is agreed that the property may, on the satisfac-
tion of a condition, vest in the lessee or other person to whom the property
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is leased or hired”. It is thus this contract or arrangement, rather than the
“agreement for the sale of the property” fictitiously created by the
subsection, which is referred to m the expression “the price fixed by the
contract or arrangement”.

Thirdly, in the subsection the expression “rent or other consideration
paid or given thereunder” is used 1n contradistinction to the expression
“the price fixed by the contraect or arrangement” the former being used
with reference to rent or consideration for the use of the property during
the lease or hiring and for the option 1tself while the latter includes the
word ‘“‘price” and appears to me to refer to the consideration to be given
for the property under the terms of the contract in the event of the
transaction resulting in the property vesting in the taxpayer.

Fourthly, 1t 1s apparent that contracts or arrangements of the kind with
which s 18(1) deals may take more than one form. One well known variety
consists of a leasing or hiring at a rental but contains a provision that at
the conclusion of the lease or hiring the owner will at the option of the
lessee or hirer sell the property to him for the amounts paid as rental, or
for parts of such amounts, 1n some cases with, and 1 others without some
further consideration payable at that time. Another vanety provides for
payment of either a nommal or substantial payment on acquisition of the
property by the lessee or hirer but does not purport to treat any part
of the rental payments as part of the price payable for the property.
Cases are also readily conceivable wheremm no price whatever may
be payable at the time of vesting as for example where the vesting might
be simply dependent on some extraneous or fortuitous event In all these
cases it appears to me that the determination of what is “the price fixed by
the contract or arrangement” must accordingly depend on the interpreta-
tion of the particular contract or arrangement.

Next 1t is to be observed that Parliament in enacting s. 18 appears to
have contemplated that “the price fixed by the contract or arrangement”
may be less than the total rent or other consideration paid or given under
the contract or arrangement since 1t provides m s-s. (2)(b) that on
rescission of the confract or arrangement the amount of such rent or
consideration paid in excess of the capital cost at which the lessee is
deemed to have acquired the property shall be deemed to have beeen paid
for use of the property and not on account of 1its price and would
accordingly be deductible as expense in the year in which rescission
occurred.

Finally, nerther the remaining clauses of s-s. (1) nor the definitions of
s-8. (3) nor the exclusions effected by s-s. (4) appear to me to have any
influence one way or the other on the interpretation of the expression “the
price fixed by the contract or arrangement” mn s 18(1).

These considerations lead me to conclude that the words “rent or other
consideration paid or given thereunder shall be deemed to be on account of
the price of the property” do not bear the mterpretation which the
appellant’s contention requires They do not say that remt or other
consideration is deemed to be part of the “price fixed by the contract or
arrangement” or of the capital cost of the property for the purpose of
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s. 11(1)(a) but merely that for the purpose of computing the taxpayer’s 1965
income rent or other consideration paid or given shall be deemed to be “on CoNgoLI-

account of” the price of the property. To find what the capital cost of the DATED
property 1s to be for the purpose of s. 11(1)(a) one must look to the BLDE’-I‘DCOBP-
contract or arrangement 1tself. v,

. .. MINISTER OF
In the present case the pertinent provision of the contract “Naronaw

or arrangement is paragraph 6 of the indenture dated ReveNus

November 1, 1960 which has been quoted above. Cattanach J.
As I accept the reasoning of Thurlow J., it is clear that

as a matter of interpretation paragraph 6 means that

$1,500,000 is the price and the whole price to be paid for

the property at the material time. There is no other provi-

sion in the lease nor anything about the nature of the

property to indicate any other intention. It follows that

$1,500,000 is “the price fixed by the contract” within the

meaning of section 18(1) and the eapital cost at which for

the purpose of section 11(1)(a) the appellant is deemed

to have acquired the property.

During argument, counsel for the appellant submitted
that Thurlow J. was in error in concluding as he did and
did not give full effect to the legislative intent. The original
purpose of section 18, as I conceive it, was to overcome the
use of lease option agreements to enable a purchaser to
deduct substantial amounts of the purchase price in the
form of rent thereby gaining an advantage of a person who
purchased property outright and got a much lower write off
through capital cost allowances. By a number of tables
counsel sought to show that under the interpretation put
upon the section by Thurlow J., the appellant herein was
deprived of a greater portion of the rent paid which, but for
section 18, would have been deductible otherwise thereby
leading to manifestly absurd results. In answer to such
contention I can only say that the appellant has no
monopoly upon absurdities and as pointed out by Thurlow
J., the prineiple expressed by Lord Cairns in Partington v.
Attorney General (supra) “if there be admissible, in any
statute, what is called an equitable construction, certainly
such a construction is not admissible in a taxing statute,
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19%5  where you can simply adhere to the words of the
Cgl:ng:I- statute”’—operates both ways,
Bina.Corr. I am satisfied that my brother Thurlow was right in
».  the Harris case and that the same reasoning applies in this
MINISTER OF
Nariona, Case.

ReveN v Therefore, in my opinion, the Minister was right to

Cattanach J. digallow the deduction of the ecapital cost allowances
claimed by the appellant in the amount of $1,409,391.40.

Upon the basis of the above conclusions, I would
compute the correct amount of the deductible capital cost
allowance to have been $60,000 which I arrive at by taking
the price fixed by the contract at $1,500,000 deducting
$300,000 for the cost of the land and by applying the rate
of 5% in accordance with Schedule B of the Income Tax
Regulations to the resultant figure of $1,200,000.

In my view, the Minister wrongly allowed a deduction
of $81,159.15 as rent which is in excess of the deduction of
$60,000 to which I believe the appellant to be entitled. For
the reasons outlined by Thurlow J. upon this same point in
the Harris case, I do not propose to allow the appeal and
refer the matter back to the Minister to disallow the rent
deduction and to allow a proper deduction for capital cost
allowance. In respect of the second issue, the appeal is also
unsuccessful.

It follows that the appeal herein must be dismissed,

with costs.
Appeal dismissed.
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BeETWEEN:
BERNARD RANDOLPH and WORLD

WIDE MAIL SERVICES CORPORA- SUPPLIANTS;
TION ... e

AND
HER MAJESTY THE QUEEN ........... RESPONDENT,

Post Office—Prohibition of postal services—Order of Postmaster General—
Whether vight to be heard before order made—Whether order of
judicial nature—Post Office Act, RS.C. 1952, c. 212, 5. 7.

Crown—Petition of Right—Order of Postmaster General prohibiting
matl services—Liability of Crown in damages for tort—Remedies—
Post Office Act, RS.C. 1962, c. 212, ss. 7, 88—Crown Liability Act,
8. of C. 1952-58, ¢. 80, s. 3—Exzchequer Court Act, RS.C. 1952, c. 98,
8. 17,

The suppliant, Bernard Randolph, carried on the business in Montreal and
elsewhere of selling films, books, photographs, etc. which were mailed
for him by the suppliant, World Wide Mail Services Corp., which was
in the business of mailing merchandise for customers. On 22 April 1965
Post Office officers temporarily suspended the postal service of the
corporation and on 28 April, following an examination of Randolph’s
merchandise by Post Office officials, the Postmaster General, without
affording suppliants an opportunity to be heard, made interim orders
under s. 7 of the Post Office Act, RS.C. 1952, ¢. 212, prohibiting the
delivery of mail to or for both suppliants.

By their petitions of right suppliants sought redress for interference with
their property rights in mail.

Held, suppliants were enfitled to have delivered to them the mail withheld
from delivery and to damages.

1. Since the suppliants claimed for interference with property rights only,
their claims were restricted to mailable matter sent to them by post,
which by s. 38 of the Post Office Act becomes the property of the
addressee when deposited in a Post Office.

2. Unless the omission to deliver suppliants’ mail was justified at law the
Crown was liable in damages to the suppliants in tort under s. 3 of the
Crown Liability Act, 8. of C. 1952-53, c. 30, for wrongfully withholding
their property.

3. Section 17 of the Exzchequer Court Act, RS.C. 1962, c. 98, gives the
Court jurisdiction to entertain suppliants’ claim for recovery of their
mail.

4. The Post Office Act contains no implied power to withhold delivery of
mail addressed to a person prior to the making of a prohibitory order.

5. The power conferred on the Postmaster General by s. 7 of the Post
Office Act to make orders prohibiting the delivery of mail to or for a
person is of a judicial or quasi-judicial character and there is nothing
1n the section expressly or impliedly excluding the necessity to afford a
person affected by such a prohibitory order an opportunity to be heard
before the power is exercised.
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1965 [Board of Education v. Rice, [19111 A.C. 179; Local Government Board v.

RANDOLPE Arlidge, 119151 A.C. 120; Esquimalt and Nanaimo Ralway Co. v.
et al. Wilson, (BC. CA.), (1921) 59 D L.R. 577, per Eberts, J.A,, at page

v. 590; (PC.) 61 D.L.R. 1; Emington v. Minister of Health, [1935] 1
TrE QUEEN K B. 249; Mantha v. The City of Montreal, [1939] SCR. 458;
— Minister of National Revenue v. Wrights’ Canadian Ropes Ltd., [1947]
1 DL.R. 721, per Lord Greene at pp. 732-3; L’Alliance des Professeurs
Catholiques de Montréal v. The Labour Relations Board, [1953]
2 SC.R. 140; Rudge v. Baldwin [1964] A.C. 40; Rex v. Leman Street
Police Station Inspector; Ex parte Venicoff, [1920]1 3 K.B. 72, per
Earl of Reading, C.J., at pp. 79-80; The King v. Nozzema Chemical
Company of Canada Ltd., [1942] B.CR. 178; Franklin v. Minister of
Town and Country Planning, [1948] A.C. 87; Nakkuda Ali v.
Jayaratne, [1951]1 A.C. 66; Calgary Power Ltd. v. Capithorne, [1959]
SC.R. 24; Regina v. Governor of Brizton Prison; Ex parte Soblen,
[1963] 2 Q.B. 243; Triefus & Co. Ltd. v. Post Office, 119571 2 QB.
352; B. Johnson & Co. (Builders), Ltd. v. Muster of Health, [1947]
2 All ER. 395, per Lord Greene, M.R, at pp. 399 and 405; Robwnson
v. Minister of Town and Country Planning, [1947]1 1 X B. 702; Rex v.
Housing Appeal Tribunal, [1920] 3 K.B. 334 per Earl of Reading, C.J,,
at p. 340; Literary Recreations Ltd. v. Sauvé, (1932) 58 C.C.C. 385,
per Martin J.A. at p. 391; Rex v. Halliday, [1917]1 AC. 260 and
Laversidge v. Anderson, [1942] A.C. 206, referred to.]

PETITION OF RIGHT.

Jean-Paul Ste. Marie, Q.C. and Conrad Shatner for sup-
pliants.

Paul Ollivier, Q.C. for respondent.

JACKETT P.:—This is a Petition of Right in respect of
mail sent by, or addressed to, the suppliants during a
period commencing on Thursday, April 22, 1965, and end-
ing with the filing of the Petition of Right.

Certain facts having been established as follows,

(a) by paragraph 1 of the Amended Statement of Defence,
the Deputy Attorney General of Canada admitted the
first four numbered paragraphs of the Petition of
Right,

(b) counsel for the suppliants, in open court, admitted

(i) all of sub-paragraph (a) of paragraph 3 of the
Amended Statement of Defence except the words
“ayant des motifs sérieux de croire que la requé-
rante, World Wide Mail Services Corporation, em-
ployait la poste pour des fins défendues par la
LOi”,

(ii) sub-paragraph (b) of the said paragraph 3,
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(iii) sub-paragraph (c) of the said paragraph 3 subject 195
to his right to challenge the correctness of any- Ravorrm
thing in the memorandum of the Deputy Post- %
master General referred to therein or the attach- Te» Queen
ments thereto, Jackett P,

(iv) paragraph (d) of the said paragraph 3, T
(v) paragraph 4 of the Amended Statement of De-
fence,

(vi) sub-paragraph (a) of paragraph 8 of the Amended
Statement of Defence,

(¢) by paragraph 9 of the Amended Statement of Defence,
the Deputy Attorney General of Canada admitted the
allegations in sub-paragraphs (b) and (¢) of para-
graph 15 of the Petition of Right,

the suppliants offered no evidence at the trial except cer-
tain documents which were tendered and accepted as exhib-
its without objection. It was agreed by both parties that, in
the event that it transpires that the suppliants are entitled
to damages, the ascertainment of the amount thereof will

be the subject of a reference to a judge or some other officer
of the Court.

No evidence was adduced on behalf of the Deputy At-
torney General of Canada.

Neither party put in evidence the memorandum referred
to in sub-paragraph (c¢) of paragraph 3 of the Amended
Statement of Defence or the attachments thereto.

The facts, as established, so far as they are relevant, may
be stated briefly as follows:

1. 'The suppliant Randolph does business in the city and
district of Montreal and elsewhere under the registered
firm name of “Al Brino Services Reg’d.”

2. The corporate suppliant does business in the city and
district of Montreal and elsewhere.

3. Randolph’s business consists in offering to sell and
selling films, books, photographs and similar objects.

4. The corporate suppliant’s business consists in sending,
by mail, on behalf of its customers, merchandise, docu-
ments, correspondence and other things that they ask
it so to send.

9271313
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1965 5. On Thursday, April 22, 1965, officers of the Post Office

RANDOLPH Department in Montreal suspended temporarily the
et al. . .
v, postal service of the corporate suppliant for the pur-
TaE QuEeN pose of an investigation.

Jackett P. 6. On Friday, April 23, 1965, the suppliant Randolph, at
T the request of officers of the Department, agreed to
submit to them samples of films, books and photo-
graphs that he offered for sale by means of the facili-
ties of the corporate suppliant. These samples were
immediately sent to higher officers of the Department
in Ottawa with a view to determining whether there
were grounds, on the basis of such samples, for recom-
mending to the Postmaster General that he exercise, in
respect of the suppliants, the powers conferred upon
him by section 7 of the Post Office Act, R.S.C. 1952,
chapter 212. In the meantime, the corporate suppli-
ant’s postal services remained suspended by authority
of the Deputy Postmaster General.

7. On Monday, April 26, 1965, the aforesaid samples were
seen and examined by the Deputy Postmaster General
and two other officers of the Post Office Department.

8. On Wednesday, April 28, 1965, the Deputy Postmaster
General wrote a memorandum to the Postmaster
General recommending that an interim prohibitory
order be made against the suppliants under section 7 of
the Post Office Act and, on the same day, the Acting
Postmaster General signed two documents purporting
to be interim orders under that section prohibiting the
delivery of mail directed to them or deposited by them
in the Post Office. These orders were made without the
suppliants having been previously heard and without
the suppliants having had any opportunity of object-
ing thereto or presenting evidence.

9. The mail to which these orders relate, and mail
that was not delivered as a result of the action taken
by the Montreal Post Office officials on April 22, is
detained by officers of the Post Office Department in a
safe place.

By virtue of section 38 of the Post Office Act, mailable
matter, which includes anything that may be legally sent
by post, “becomes the property of the person to whom it is
addressed when it is deposited in a post office”. The suppli-
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ants, by virtue of this provision, ceased to have any prop-
erty in mail sent by them when they deposited it in a post
office. On the other hand, all mail addressed to either of
them became the property of the suppliant to whom it was
addressed when it was deposited in a post office. As counsel
for the suppliants made it clear that the Petition of Right
is designed only to obtain redress in respect of an alleged
interference with property rights in mail, and is not de-
signed to put forward any claim for breach of contract or
breach of statutory rights, I am of opinion, and I so hold,
that there is no basis for any claim in respect of mail sent
by the suppliants during the periods when their mailing
rights were in fact interrupted. During the balance of these
reasons, I shall be considering the matter from the point of
view of mail sent to them.

In so far as the Petition of Right is for damages, it is, in
effect, founded upon the Crown Liability Act, chapter 30,
of the Statutes of 1952-53, section 3 of which makes Her
Majesty in right of Canada liable “in tort” for the damages
for which, if She were a private person of full age and
capacity, She would be liable, in respect of a tort or “un
acte préjudiciable” committed by a servant of Her Majesty.
In so far as the Petition of Right is for recovery of mail
that is the property of one or other of the suppliants, it is
based upon section 17 of the Ezchequer Court Act, R.S.C.
1952, chapter 98, which gives this Court jurisdiction, inter
alia, in cases where property of the subject is in the
possession of Her Majesty in right of Canada. Compare
section 7 of the Petition of Right Act, R.S.C. 1952, chapter
210, and see Miller v. The King.

Inasmuch as the officials of the Post Office Department,
who in my view are servants of the Crown, have deliber-
ately omitted to deliver to the suppliants mailable matter
in due course of the operation of the postal service, it is
clear that property of the suppliants is in the possession of
the Crown and is being wrongfully withheld from them and
that a tort or “un acte préjudiciable” has been committed
against the suppliants by servants of the Crown, unless
there is in law some justification for the omission to deliver
such mailable matter.

In so far as mail addressed to the corporate suppliant
before the Postmaster General made his order in respect of

1119501 SCR. 168.
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1965 the suppliant on April 28, 1965, is concerned, no justifica-
RaxporrE tion in law has been suggested to me for falhng to deliver it
ei,al to the suppliant in due course of the operations of the

Tem QuueN postal service. An argument was addressed to me by coun-

Jackett P. sel for the Deputy Attorney General that a power in post
office officials to interrupt a person’s mail service and tem-
porarily to detain his mail while they are seeking a decision
from the Postmaster General with reference to the exercise
of his statutory powers with regard thereto must be im-
plied—although it is admittedly nowhere expressly set out
in the statute—to enable such officials to prevent, during
such interim period, the carrying on of operations that
appear to them to be fraudulent. No authority was cited to
me for any such implying of statutory powers to interfere
with the property rights and statutory privileges of pre-
sumably law-abiding citizens and I reject such argument.
The corporate suppliant is therefore entitled to judgment
in respect of mail addressed to it that was detained prior to
the making of the order on April 28, 1965.

In so far as mail addressed to either of the suppliants
after the making of the two orders of April 28, 1965, is
concerned, the right of the suppliants depends on the
validity of such orders.

Those orders purport to have been made under subsec-
tion (1) of section 7 of the Post Office Act, which reads as
follows:

7. (1) Whenever the Postmaster General believes on reasonable
grounds that any person
(@) is, by means of the mails,
(1) committing or attempting to commit an offence, or
(i1) aiding, counseling or procuring any person to commit an
offence, or

(b) with intent to commit an offence, is using the mails for the
purpose of accomplishing his object,
the Postmaster General may make an imterim order (in this section called
an “mterim prohibitory order”) prohibiting the delivery of all mail directed
to that person (in this section called the “person affected”) or deposited by
that person 1n a post office.

The attacks on the orders made under section 7 may be
summarized as follows:

(a) section 7 of the Post Office Act must be so read as to
make it a condition precedent to the validity of an
interim prohibitory order thereunder against any per-
son that such person has first been given an opportunity
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(b)

(c)

I

to be heard and to correct or contradict any relevant
statement prejudicial to him (hereinafter referred to
as “an opportunity to be heard”), and, no such oppor-
tunity to be heard having been given to either of the
suppliants before these two orders were made, they are
nullities;

regardless of how the Post Office Act might otherwise

be read, the Court is required by the Bill of Rights Act

to read section 7 thereof as

(i) not authorizing the abrogation, abridgement, or
infringement, of the suppliants’ right to the enjoy-
ment of their property except by due process of
law (section 1(a)),

and to construe and apply section 7 so as

(ii) not to deprive the suppliants of a fair hearing in
accordance with the principle of fundamental jus-
tice for the “determination” of their “rights”, and

(iii) not to deprive the suppliants, who are charged
with eriminal offences, of the right to be presumed
innocent until proved guilty according to law in a
fair and public hearing by an independent and
impartial tribunal,

and, when so read, construed and applied, section 7

does not authorize the orders in the manner in which

they were made and they are therefore nullities; and

there was not evidence before the Postmaster General
upon which he could have concluded that he had
reasonable grounds for believing that either of the
suppliants had, by means of the mail, committed or
attempted to commit any criminal offence and the said
orders were therefore null and void as not having been
made within the powers conferred by section 7.

shall deal first with the contention that the orders are

nullities, having regard only to section 7 of the Post Office
Act, because the Postmaster General did not give the
suppliants an opportunity to be heard before he made
them.

It is common ground that the orders in question purport
to be interim prohibitory orders under section 7 and that
they were made without affording to the persons affected
any opportunity to be heard.
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It is a general rule that, unless Parliament has, in a
particular class of matters, otherwise provided, every per-
son has a right to be heard and to be given a fair oppor-
tunity for correcting or contradicting what is alleged
against him before an order is made against him. This is a
fundamental rule of British justice that is read into stat-
utes conferring power to make decisions'. It applies not
only when the power to make decisions is conferred upon
judicial tribunals constituted as such but whenever such a
power is conferred upon administrative agencies, Ministers
of the Crown or other purely executive authorities. The
rule only applies, however, in the absence of any express
statutory rule to the contrary, to decision making powers
conferred by statute that are of the kind sometimes re-
ferred to as being of a judicial or quasi-judicial nature
because they are primarily directed to the determination or
abrogation of rights of members of the public by applica-
tion of a statutory rule to the facts of a particular case as
determined by the tribunal. In other words, the rule that I
am discussing does not apply to decisions that are primarily
of an administrative or executive nature in the sense that
they are arbitrary because they are made having regard
primarily to public policy or expediency considerations®
but does apply to decisions as to individual rights arrived
at by ascertaining facts and applying some rule or principle
of law to them.

Two questions have to be considered, therefore, in deter-
mining whether it is a condition precedent to the Minister’s

1 Board of Education v. Rice, [19111 A.C. 179; Local Government
Board v. Arlidge, [1915]1 A.C. 120; Esquimalt and Nanaimo Railway Co. v.
Wilson, (B.C. C.A)), (1921) 59 D.L.R. 577, per Eberts, J.A., at page 590;
(P.C. 61 DL.R. 1; Errington v. Minister of Health, [1935] 1 X.B. 249;
Mantha v. The City of Montreal, [1939] S.C.R. 458; Minister of National
Revenue v. Wrights’ Canadian Ropes Ltd., [1947] 1 D.L.R. 721, per Lord
Greene at pages 732-3; L’Alliance des Professeurs Catholiques de Montréal
v, The Labour Relations Board, [1953] 2 S.C.R. 140; Ridge v. Baldwin
[1964]1 A.C. 40.

2 Rex v. Leman Sireet Police Station Inspector; Ex parte Venicoff,
[1920]1 3 K.B. 72, per Earl of Reading, C.J., at pages 79-80; The King v.
Nozzema Chemical Company of Canada, Ltd., [1942] S.C.R. 178; Franklin
v. Minister of Town and Country Planning, [19481 A C. 87; Nakkuda Al
v, Jayaratne, [19511 A.C. 66; Calgary Power Ltd. v. Capithorne, [1959]
S.C.R. 24; Regina v. Governor of Brizton Prison; Ex parte Soblen, [1963]
2 QB. 243.
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power to make an order under section 7 that he shall have
first given to the person affected an opportunity to be
heard. They are

(@) Is the power conferred by section 7 of the class of
statutory judicial or quasi-judicial powers the exercise
of which is subject to a condition precedent that an
opportunity to be heard has been given to the person
affected unless the necessity for such an opportunity
has been negatived by the statute?

(b) If the answer to that question is in the affirmative,
does section 7 contain an indication that Parliament
intended the power conferred by that section to be
exercised without the Minister first having given to the
person affected an opportunity to be heard?

To answer these two questions, it is necessary to consider
all of section 7, which reads as follows:

7. (1) Whenever the Postmaster General believes on reasonable
grounds that any person

(a) is, by means of the mails,
(1) committing or attempting to commit an offence, or

(ii) aiding, counselling or procuring any person to commit an
offence, or

(b) with intent to commit an offence, is using the mails for the
purpose of accomplishing his object,
the Postmaster General may make an interim order (in this section called
an “interim prohibitory order”) prohibiting the delivery of all mail
directed to that person (in this section called the “person affected”) or
deposited by that person in a post office.

(2) Within five days after the making of an interim prohibitory order
the Postmaster General shall send to the person affected a registered letter
at his last known address informing him of the order and the reasons
therefor and notifying him that he may within ten days of the date the
registered letter was sent, or such longer period as the Postmaster General
may specify in the letter, request that the order be inquired into, and upon
receipt within the said ten days or longer period of a written request by the
person affected that the order be inquired into, the Postmaster General
shall refer the matter, together with the material and evidence considered
by him in making the order, to a Board of Review consisting of three
persons nominated by the Postmaster General one of whom shall be a
member of the legal profession.

(3) The Board of Review shall inquire into the facts and circumstances
surrounding the interim prohibitory order and shall give the person affected
a reasonable opportunity of appearing before the Board of Review, making
representation to the Board and presenting evidence.

(4) The Board of Review has all the powers of a commissioner under
Part I of the Inquiries Act, and, in addition to the material and evidence
referred to the Board by the Postmaster General, may consider such further
evidence, oral or written, as it deems advisable.
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(5) Any mail detained by the Postmaster General pursuant to
subsection (8) may be delivered to the Board of Review, and, with the
consent, of the person affected, may be opened and examined by the Board.

(6) The Board of Review shall, after considering the matter referred to
it, submit a report with its recommendation to the Postmaster General,
together with all evidence and other material that was before the Board,
and upon receipt of the report of the Board, the Postmaster General shall
reconsider the interim prohibitory order and he may revoke it or declare it
to be a final prohibitory order, as he sees fit.

(7) The Postmaster General may revoke an interim or final prohib-
itory order when he is satisfied that the person affected will not use the
mails for any of the purposes described in subsection (1), and the Post-
master General may require an undertaking to that effect from the person
affected before revoking the order.

(8) Upon the making of an mterim or final prohibitory order and until
it is revoked by the Postmaster General,

(a) no postal employee shall without the permission of the Postmaster
General
(1) deliver any mail directed to the person affected, or
(11) accept any mailable matter offered by the person affected for
transmission by post,

(b) the Postmaster General may detain or return to the sender any
mail directed to the person affected and anything deposited at a
post office by the person affected, and

(¢) the Postmaster General may declare any mail detained pursuant to
paragraph (b) to be undeliverable mail, and any mail so declared
to be undeliverable mail shall be dealt with under the regulations
relating thereto.

(9) Where no request that an interim prohibitory order be inquired
into is recerved by the Postmaster General within the period mentioned in
subsection (2), the order shall, at the expiration of the said period, be
deemed to be a final prohibitory order.

By the Post Office Act, Parliament provides for the
operation, by a government department under the manage-
ment and control of a Minister of the Crown known as the
Postmaster General, of a public utility that is almost as
important, if not as essential, to residents of Canada, in
their business and domestic lives alike, as are the light, heat
and water that are provided by public utilities at the local
level. Whether or not any individual person has a right
enforceable in the courts to the services provided by the
Post Office Department may be subject to debate'. As a
practical or political matter, however, every resident of
Canada has a right to avail himself of such services except
to the extent that such right is qualified by the provisions
of the Post Office Act. One such qualification is found in
section 7.

1 Ci. Triefus & Co. Ltd. v. Post Office, [1957] 2 Q.B. 352.
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The legislative policy is clear. Post Office services are 26_5,

intended to serve the lawful requirements of residents of Raxporem
Canada and are not provided to be used for the commission etval
of crime. The problem was to devise a provision that would T=® Queex
give practical effect to that legislative policy. In the ordi- JackettP.
nary course of events, Post Office officials see only the —
covers on letters and other mailable matter and the covers
do not reveal whether the contents are innocent in charac-
ter or are part of the implementation of a criminal scheme.
It would be futile, therefore, merely to lay down a rule
prohibiting the acceptance or delivery of mailable matter
that is being used in the carrying out of a crime. Before the
commission of a erime can be discovered and established in
accordance with normal judicial procedures, the mail will
have been used in the manner that it is sought to avoid.

What section 7 does, therefore, in order to effect the
parliamentary purpose of diminishing the use of the mails
for criminal purposes, is twofold. First, it adopts a rule
that, when it has been ascertained that there are reasonable
grounds to believe that a person is using the mails for
criminal purposes, such person will forfeit the right to use
the mails for any purpose, criminal or otherwise, until he
abandons his purpose of using the mails for eriminal pur-
poses. Secondly, it makes the Postmaster General, who is
the Minister of the Crown in immediate control of the
postal service, the authority to determine whether circum-
stances have arisen in any particular case that give rise to
the imposition of such a forfeiture of the right to use the
mails.

It is to be noted that, from the point of view of the
person affected, there are two consequences of such a deter-
mination, viz.,

(a) he cannot use the Post Office for the sending of any
mailable matter, while that order is in effect, and

(b) mailable matter addressed to him, which is his proper-
ty by virtue of section 38 of the Post Office Act, is
withheld from him.

Such an order, therefore, not only deprives the person
affected of the use of the postal service of Canada that is
available to practically all other residents of Canada, but it
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operates to deprive him of the possession of mailable mat-
ter that belongs to him and that he would otherwise have
in his possession—that is, it deprives him of the enjoyment
of a part of his property.

Another comment that should be made on section 7 at
this stage is that, unlike the criminal law, which goes on
the principle that it is better that some guilty persons
should go unpunished than that even one innocent person
should be punished, the principle adopted by section 7 is
not that it only operates against persons who have been or
could be convicted of crime but it operates also against
persons in respect of whom there are reasonable grounds for
believing that they are engaged in eriminal activities even
though they may actually, in some cases, be innocent.

While it does not seem that the dividing line between
a power to make an administrative or executive decision of
such a character that there is no necessity to provide the
person affected with an opportunity to be heard and a
power to make judicial or quasi-judicial decisions of such a
character that it is necessary to provide such an opportu-
nity to be heard has been authoritatively defined with any
precision, notwithstanding that the power here is vested in
a Minister of the Crown who is primarily an authority with
administrative and executive authority, having regard to
the fact that the Minister is to apply a rule or principle
enunciated by Parliament to the facts of each particular
case, and having regard to the fact that the matter is not
left to be determined in accordance with his views as to
public policy or expediency!, I am of opinion that the
power with which I am concerned is of such a judicial or
quasi-judicial character that it cannot validly be exercised
until the person affected is afforded an opportunity to be
heard unless, upon a fair reading of section 7, the necessity
to afford such an opportunity is excluded.

I will, therefore, consider now whether section 7 excludes
the necessity of affording the person affected an opportunity
to be heard.

That question—that is, whether section 7 says impliedly,
what it does not say expressly, that the Postmaster

1 See B. Johnson & Co. (Builders), Ltd. v. Minister of Health, [1947]
2 All ER. 395, per Lord Greene, M.R., at page 399 and at page 405;
Robinson v. Minister of Town and Country Planning, [19471 1 X.B. 702.
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General may make an interim prohibitory order without
giving the person affected an opportunity to be heard—is
difficult to answer.

To answer it, one must look at the scheme of the
section as a whole. First, the section says that, when the
Postmaster General believes certain things he may make an
“Interim prohibitory order”, which order has the effect of
stopping the delivery of mail to the person affected and of
stopping him from sending any mail. Next, the Postmaster
General is, within five days from making such an order, to
send a registered letter to the person affected “at his last
known address” (which might suggest that Parliament
contemplates that the Postmaster General will not have
been in recent communication with him) informing him of
the order and the reasons therefor and notifying him that he
may within 10 days request that the order be inquired into.
Next, if the person affected requests it, there is an inquiry
by a board nominated by the Postmaster General during
which the person affected is to have a right to appear
before the board, make representations and present evi-
dence. If no such inquiry is requested, the interim order
automatically becomes final but, if there is an inquiry, the
Postmaster General must, upon receipt of the board’s
recommendations and the evidence, consider the interim
order and revoke it or make it final “as he sees fit”.

Even if it were clear that, if there were no provision for a
hearing between the interim and final orders, the Post-
master General would have had to give a person affected an
opportunity to be heard before the interim order could be
validly made, a question does arise in my mind as to
whether the fact that Parliament provided for quite an
elaborate inquiry before the interim order becomes final, if
the person affected requests it, is a parliamentary indication
that the usual right to be heard before an order is made
does not exist in relation to the making of the interim order
under section 7.

Having regard to the apparent desire of Parliament to
reduce to the minimum the use of the mail to commit
criminal offences and to the provision for the creation of an
inquiry tribunal immediately after the making of an in-
terim order, one might well conclude that it seemed so
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obvious that there was not to be a right to be heard before
that order was made that it did not require to be said
expressly™.

On the other hand, it is to be borne in mind that the
right to be heard to which the person affected would
automatically be entitled, if it is not impliedly excluded,
is a much less formal and far reaching type of investigation
than that for which section 7 provides. It would be
sufficiently accorded to him if he were notified by the
Minister what was alleged against him and what action
was proposed and were given a reasonable time, which
might be quite short in the circumstances, to answer what
was said against him by any adequate means, which might
be merely a statement in writing sent to the Postmaster
General®>. The importance attached to this quite simple
right cannot be exaggerated because an innocent person
might be able quite simply to convince the Minister of his
innocence and thus avoid the ignominy of having an order
made against him and also because, human nature being
what it is, it may well be much easier to convince the
Minister of the innocence of the person affected before he
has made any order than after he has made an order by
which he has taken a view against the person affected?.

The power to make the interim order under section 7 is
not a decision making power of such a character that the
parliamentary objective might well be frustrated if it were
conditioned on a prior opportunity to be heard. An obvious
example of such a power is the power to detain persons who

1 But see Minister of National Revenue v. Wrights’ Canadian Ropes
Ltd, (P.C.), [1947]1 1 DLR. 721, where the matter under consideration
was the validity of a decision by the Minister in respect of which there
was no express provision for a prior hearing but from which according
to the Privy Council there was an appeal to the Court. (See per L.ord
Greene at page 730.) Nevertheless, the Privy Council were of the view
that the taxpayers had a right to “a fair opportunity of meeting the case
against them” when the matter was originally brought before the Minister
(See page 733).

2Rex v. Housing Appeal Tribunal, [1920]1 3 X.B. 334, per Earl of
Reading, C.J., at page 340.

8 In the past, it does not seem to have been found inexpedient to have
given the person affected an opportunity to be heard. See Literary

Recreations Ltd. v. Sauvé, (1932) 58 C.C.C. 385, per Martin J.A., at page
391.



Ex. CR. EXCHEQUER COURT OF CANADA [1966] 171

are a potential danger to the safety of the state in war B‘_‘f’
time’. In war time, the possibility of innocent patriotic Rawvorrm
citizens being incarcerated is obviously one that must be etual
accepted in order to avoid the substantially greater danger Ta® Queen
to the state involved in potential enemy spies and sabo- JackettP.
teurs being permitted to operate. An opportunity to be
heard would probably avoid the unnecessary detention of

some patriotic citizens but it would also completely frus-

trate the objective of incarcerating the really dangerous

persons. In such circumstances, it is not difficult to infer

that Parliament did not contemplate the giving of an
opportunity to be heard before the detention orders are

made.

There is no such compelling reason for deducing that
Parliament did not contemplate an opportunity to be heard
in connection with interim orders under section 7. An
opportunity to be heard may, it is true, result in a delay in
the imposition of the ban on the user of the mail but the
delay need not be long and the ban, when the order is
made, will be quite effective.

For the above reasons, I am of opinion that an interim
prohibitory order cannot be made under section 7 of the
Post Office Act without first affording the person affected
an opportunity to be heard. As no such opportunity was
afforded before the orders of Wednesday, April 28, were
made against the suppliants, I am of opinion that such
orders were nullities and that each suppliant is therefore
entitled to judgment in respect of the mailable matter
addressed to such suppliant that was not delivered by
virtue of the orders prior to the commencement of these
proceedings.

In view of the conclusion that I have reached with
regard to the first ground of attack on the orders in ques-
tion, I am relieved of the necessity of considering the
several very difficult questions that arise in dealing with
the other grounds of attack.

I have, for the above reasons, concluded that there shall
be judgment in favour of each suppliant in respect of mail
not delivered to such suppliant in due course of mail

1Cf Rex v. Halliday, [1917] A.C. 260, and Liversidge v. Anderson,
[1942]1 A.C. 206.
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1965 (@) in the case of the suppliant Randolph, during the

RaxpoLrs period from the making of the abortive order on April
et.lfl' 28, 1965 to the filing of the Petition of Right herein;
THE QUEEN and

JackettP  (3) in the case of the corporate suppliant, during the
T period from the suspension of its postal service on
April 22, 1965 to the filing of the Petition of Right

herein;

and that that judgment should be, in each case, that the
suppliant is entitled to have the mail in question delivered
to him or to it, as the case may be, and is entitled to be
paid damages, in respect of the detention thereof, in an
amount which must, before the judgment is delivered, be
determined upon a reference to the Registrar of this Court
or one of the Deputy Registrars designated by him.

Upon application, after the amounts of the damages
have been so determined (or upon the suppliants waiving
their right to such damages), I shall deliver judgment
accordingly.

Montreal BrrweEN :

1965
ey T O NATIONALL APPELLANT;
Ottawa
Sept. 28
e AND
ALLAN BRONFMAN ................... RESPONDENT.

Income tax—Indirect payments—Income Tax Act, s. 16(1)—Gifts by
company to directors’ relatives—Whether directors chargeable—
Whether shareholders chargeable.

Four brothers and a brother-in-law were directors of a company which in
the years 1950 to 1955 made gifts of $97,000 to their relatives and to
retired employees or their dependents. The directors were substantial
shareholders of the company but did not control a majority of the
company’s votes. For the said taxation years each of the directors was
assessed to tax on one-fifth of the total of the gifts made.

Section 16(1) of the Income Tax Act provides:

“A payment or transfer of property made pursuant to the direc-
tion of, or with the concurrence of, & taxpayer to some other person
for the benefit of the taxpayer or as a benefit that the taxpayer
desired to have conferred on the other person shall be included in
computing the tazpayer’s income to the extent that it would be if
the payment or transfer had been made to him.”
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Held, allowing the appeal in part, whilst s. 16(1) applied to render the gifts
taxable, the tax was payable by all of the company’s shareholders in
accordance with their respective shareholdings.

APPEAL from decision of Tax Appeal Board allowing

appeal from income tax assessment. )

Paul Boivin, Q.C. and Raymond G. Decary, Q.C. for
appellant.

Philip F. Vineberg, Q.C. for respondent.

Dumovnin J.:—The case about to be decided was cho-
sen, at the request of the litigants, as a test applicable in law
and in facts to four other similar suits, respectively directed
against three brothers and a brother-in-law of the respond-
ent. The amounts in each of the five actions represent
one-fifth of the aggregate corporate gifts made by a certain
company to third parties, during the 1950-1955 period,
divided in five parts imposed as taxable income on each of
its directors equally.

This is an appeal from a decision of the Tax Appeal
Board, dated February 18, 1958, allowing the appeal of
Allan Bronfman in respect of the income tax assessments
for the taxation years 1950, 1951, 1952, 1953, 1954 and 1955.

Notices of re-assessment, bearing date of December 14,
1956, increased the respondent’s declared income by the
amounts hereunder:

1950 ..... . ... $2,308.98
1951 .... . C e 2,901.25
1952 ... Ll Ce e 4,364.07
1953 .... .. ...... ... . 258761
1954 ... . . . . 646595
19556 .... . .. 868.30

The appellant, in para. 8 of his Notice of Appeal, sub-
mits that the additional income above “. . . represent his
(i.e. Allan Bronfman’s) share of the gifts made by Brintcan
Holdings (Canada) Limited to certain persons, which gifts
were effectively paid at the direction and with the concur-
rence of the respondent who was one of the five Directors
of Brintcan Holdings (Canada) Limited.”

Slight attention only was given at trial to the exact
nature and aims of the company itself, and rightly so, since
the problem awaiting solution is of a different order. Suffice

118 Can. Tax ABC 456
92713—2
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it to say for our purposes that Brintcan Holdings (Canada)
Limited was incorporated as a private company, September
9, 1949, under the Companies Act of Canada; its main
business, supposedly at least, that of investment holdings
and management, with a view to concentrating in one
corporate organization various interests of the Bronfman
family.

Brintcan’s capital stock consists, according to the evi-
dence, in 2026 common shares, plus 14,250 non-cumulative
redeemable 3 per cent preferred shares, all with voting
rights. Allan Bronfman, his three brothers and brother-in-
law, Aaron Barnett, each owned 5 common shares, the
surplus of these, 2,001, belonging, in the words of Mr.
Philip Vineberg, Q.C., respondent’s counsel, to “other family
companies or trusts composed entirely of members closely
or remotely related to the Bronfman clan.”” The respond-
ent also held 2,707 preferred shares; his brothers, just
mentioned, and Mr. Barnett, figure as important owners of
the same class of shares, without, however, controlling a
majority of company votes.

During the six material years, 1950 to 1955 inclusively,
Brintean Limited made certain gifts to third parties, who
were not shareholders of the company, totalling $97,000.
Out of these donations, $80,000 consisted in wedding gifts
of $10,000 each to children, one of the latter a son of
respondent, to grandchildren, nephews or nieces, of the five
directors herein concerned. The surplus, $17,000, was doled
out to retired employees or their dependents in dire need of
financial assistance.

The gist of the matter is neatly outlined in the opening
paragraph of the appellant’s Notes, from which I quote:

The issue before the Court is whether or not wedding gifts and other
gifts made by Brintcan Holdings (Canada) Ltd. were in fact payments or
transfers of money pursuant to the direction or with the concurrence of, the
(respondent) as a benefit that the (respondent) desired to have conferred
on the donee and, as such, whether or not those transfers of money are
taxable 1n the hands of the (respondent) pursuant to the provisions of
Section 16(1) of the Act.

To this allegation, the respondent opposes a categorical
denial worded thus in para. 6 of his Reply to the Minister’s
Notice of Appeal:

6. No payment was made pursuant to the direction or with the
concurrence of the taxpayer to some other person for the benefit of the
taxpayer or as a benefit that the taxpayer desired to have conferred on the
other person
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Stated in so simple language, the issue narrows down to

175
1965
—

the interpretation of s. 16(1) of the Income Tax Act, Mixsteror

R.S.C. 1952, c. 148.

Before delving into an examination of this none too clear
provision of the law, I should say that I am quite indiffer-
ently impressed with the lame excuse, legally speaking, that
Allan Bronfman would have “. . . exercised a very passive
role in relationship to the company. He never received any
salary or director’s fees. He was not an officer of the
company. He did not attend any meeting. He did not
participate in the management . . . . He did not, in short,
direct the company to do anything or not to do anything.”
These lines, in the second paragraph of the respondent’s
Notes, just tend to show that Bronfman, solicited by sev-
eral other pursuits, took for granted, if in fact he did not
ignore, the practically automatic functioning of this family
gift distributing “machinery”. Nonetheless, he had accept-
ed, as a director, certain statutory duties, the persisting
neglect of which does not extenuate but might rather
aggravate his personal responsibility.

This point settled, the next step brings us to the crux of

the difficulty: s. 16(1), enacting that:

16. (1) A payment or transfer of property made pursuant to the
direction of, or with the concurrence of, a taxpayer to some other person
for the benefit of the taxpayer or as a benefit that the taxpayer desired to
have conferred on the other person shall be included in computing the
taxpayer’s income to the extent that it would be if the payment or transfer
had been made to him.

The marginal note, introducing the section, consists in
these two words, “Indirect Payments”. If it is a truism to
say the law must be sought in its text and not in the
margins the bare fact remains of the object, correct or not,
attributed by the draughtsman tos. 16(1).

I would not disagree with the opinion of many writers,
who pondered over this text, that it could endure more
clarity and state its aim and purpose with a neater degree
of precision; yet, this affords but melancholy comfort and
does not ease my task of trying to decipher the incipient
riddle.

Fortunately, and properly so, all things duly weighed and
considered, the parties at bar seem to have tacitly reached

the understanding that the solution depends upon whether
92713—23
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or not the taxpayer should be the owner of the money paid

Minmsteror OF the property transferred, pursuant to his direction or

NATIONAL
REVENUE

v

BrONFMAN

with his concurrence.
This view is contradictorily propounded in the Notes

—  produced, at my request, on behalf of the appellant and

Dumoulin J.

respondent.

On pp. 4 and 6 of his memorandum, respondent’s counsel
argues that:

Before an assessment can be levied against Mr. Allan Bronfman with
respect to any diversion of income, it is necessary to find that this is
inecome to which he was legally entitled. No one has suggested, or could
possibly suggest, that he had any right to the income, or any rights to the
moneys that were paid as gifts. If there had not been the alleged diversion,
it wouldn’t have been Allan Bronfman who would have received the
moneys that were paid. Quite apart from everything else, the payment was
a payment by Brintcan and not a payment from Allan Bronfman. The
moneys paid were moneys of Brintean and not the moneys of Allan
Bronfman.

And on p. 6, this assertion is renewed with some elabora-
tion:

It is trite law that the assets of a company are separate and distinet
from the assets of the shareholders . . .. Section 16, whether under sub-
section (1) or sub-section (2), applies where the taxpayer diverts to a third
party that which would have been his. It is first necessary, however, that it
should have been his, and also that it should have been taxable income to
him had he received it.

The appellant, on p. 5 of its own Notes, acknowledges
Brintcan’s ownership of the sums donated, but rejects the
proposition that the taxpayer becomes assessable only if he
is personally entitled to the money or property comprised
in the gift or transfer. I quote the entire passage since it
definitely joins the issue:

During the course of his argument, my learned friend stressed the fact

that in order that Section 16 be applicable, the taxpayer concerned must be
the owner of the money, rights or things.

We respectfully submit that such a construction would render Section
16(1) meaningless because the owner of the income does not need the
concurrence nor the direction of anybody else in order to transfer such
income. The cases of transfer of money owned by the taxpayer are
provided for at sections 21, 22 and 23 of the Act and also at Section 111
dealing with gift tax.

In the present instance, the money that has been transferred belonged
to the company and it is through the concurrence and the direction of the
appellant, who was and still is a director of the company that such transfers
of money were made by the company to the different donees.

Before extending its corporate generosity to relatives of
its five directors, the company had duly paid the full tax on
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its yearly income, so that the gifts and gratuities came out
of its residual capital, all taxes acquitted.

What should be construed as the more plausible meaning
and intent of this none too limpid text of our fiscal law?
After some hesitation, I take the view that a literal inter-
pretation offers the truer course. Independently of its mar-
ginal note, s. 16(1) would operate as a prohibition of
“indirect payments” of whatever form or shape. Otherwise,
the inventive ingenuity of the tax evading incentive would
ceaselessly devise means and ways of diverting a considera-
ble proportion of the government’s revenue. Accordingly,
the legislator seeks to prevent this tax-evading attempt.

Scarcely tenable also is the respondent’s contention that
s. 16(1) contemplates assessing delegated payments as in
the instance mentioned on p. 3 of respondent’s Notes:

If a payment is owing to me, . . . by virtue of a law fee, and I direct
that it should be paid to another, then, of course, Section 16 would require
that I be taxed thereon personally. If I recommend to my client that he
pay my Ottawa correspondent a fee for the latter’s services, and my client
complies with my recommendation or request, it should be equally clear
that . . . I should not be taxed thereon at all.

Certain things, as the two latter examples, are self-evi-
dent to a point that they defy the need of legal recognition.
For that reason I cannot detect in the disputed section
anything beyond the current, every day meaning of the
words used.

Both parties agree that all the wedding gifts made and
financial assistance extended came from Brintcan’s residual
capital. How then could those occasional withdrawals of
money be effected in the material form of “a payment” to
“some other person” if not “pursuant to the direction of, or
with the concurrence of...” Allan Bronfman and his four
co-directors?

The respondent testified that the family custom of paying
wedding donations to close relatives out of Brintean’s of
Canada and its predecessor company’s funds dated back to
1930. This regular practice presupposes, at its start, an
active concurrence of the directors, tacitly continued, possi-
bly, throughout the years, else the paying officers of the
companies concerned would have lacked authorization to
issue the requisite cheques. It goes without saying that the
motivation of such outlays foresaw “a benefit the taxpayer
desired to have conferred on the other person...”, one of
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1985 whom was the respondent’s son, also the recipient, at the
Mmvsmeror time of his wedding, of an additional monetary present

§;§;‘;§;‘; from his father.

Brommaay S0 far, three or four conditions into which the relevant

Dumagin ], section can be subdivided have been met, namely:

— 1. A payment or transfer of money;

2. Pursuant to the direction or with the concurrence of
the respondent, even though implicit;

3. As a benefit respondent desired to have conferred on
some other persons, his own relatives or dependants of
former employees.

One fourth and paramount requirement remains to be
satisfied: does the inclusion of the payments so made “in
computing the taxpayer’s income to the extent that it
would be if the payment . . . had been made to him”, entail
correlatively the personal ownership of the moneys thus
paid out?

I would think not, because, firstly, the section’s clear
enough purpose is the taxation of indirect payments under
circumstances such as the instant ones. If so, then, a norm
or basis of assessment must be set, and this was done by
Parliament assimilating the payer’s funds, corporate body
or third party of any other description, to the personal
income of the taxpayer directing these payments or merely
concurring in their performance, to the extent that they
would have increased his income had they been made to
him.

Secondly, the practical objective of the Legislature’s
foresight shows up at once in the words of the learned
member of the Tax Appeal Board, whose conclusion,
however, I cannot adopt. Mr. Fisher, Q.C., (appeal No. 494,
supra, p. 464) writes:

It is true that, by payments of the amounts in question herein, the
amount of the distributable surplus of the company which might be on
hand for some future distribution is thereby reduced, and to that extent the
company may be “avoiding” ultimate taxation of a part of such surplus.
However, that is quite permissible under the provisions of the taxation
legislation, as “avoidance” of taxation is entirely legal, although “evasion”
of taxation is not.

The simple reason of my dissenting opinion is that my
interpretation of s. 16(1), mandatory in its intent, renders,
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if disregarded, indirect payments a form of tax evasion and lisi

not a condoned method of tax avoidance. MINISTER OF
NATIONAL

In the matter of C. A. Ansell Estate v. M.N.R.}, a Revenue
precedent relied upon by the respondent, the facts, totally ppomermrax
different, offer no useful analogy to the case at bar, as the Dumonln J
suit was adjudged according to s. 63(2) of the Act, dealing ™ _—_
with “Trusts, Estates and Income of Beneficiaries and
Deceased Persons”.

One final question now comes to the fore, as it did in the
decision of Mr. Fisher, Q.C., with whom, this time, I agree.
Why were the five Brintcan directors the sole parties taxed
for the $97,000 paid during the material years, exclusive of
the shareholders? The learned member of the Tax Appeal
Board expressed his opinion as follows (at p. 462):

And why the directors of X Company Limited (the case being heard in
camera) should be singled out for taxation under the provisions of that
subsection—as has been done in the present instance—when they are very
minor shareholders 1n so far as the common shares of X Company Limited
are concerned, (and indeed are only minority shareholders when all the
common shares of the five directors and the non-cumulative preferred
shares held by three of the directors hereinbefore set forth, both types of
shares having full voting rights, are added together and taken into
consideration), is a question which raises the further query as to why, since
all of the shareholders eventually approved and concurred in the various
gifts in question over the years at the annual meetings of X Company
Limited, all of the sharecholders should not have been taxed on their
proportionate shares of the gifts.

Shareholders possessing voting rights could have, had
they so wished, objected to and voted down at annual or
specially convened meetings their directors’ generosities.
And, of course, they also might have resorted to the radical
remedy of voting out of office the entire Board and elected
a more thrifty slate of directors. Their abstention or indif-
ference, unbrokenly maintained, becomes tantamount to an
approval of their administrators’ gift distributing policies,
and they should, with the latter, have shared proportion-
ately to their individual holdings, the burden of taxation
decreed by s. 16(1). Since the shareholders were not im-
pleaded no conclusion can affect them nor their eventual
right of full defence. Whether or not due to lapse of time,
the Minister of National Revenue would be estopped by
8. 46(4) (b) of the Act from legal recourse against the share-
holders is of no interest presently.

130 Tax AB.C. 205.
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353 For the reasons above, this appeal is allowed as follows:
Ni[\ll'f'lfli)TNEi o The respondent will be assessed for a portion of the income
Revenvs tax attaching to the $97,000 donated, rateably with the
Brosay umber of shares he owned, during the material years, of
——  the total capital stock of Brintcan Holdings (Canada)
Dumoulin J. 7 i mited. In consequence, the record will be referred to the

Minister for revision accordingly.
The appeal being but partially successful, no costs are

granted to either party.

Appeal allowed in part; no costs.

Victoria BETWEEN *

1965
A;-'._iz PENDER ENTERPRISES LIMITED ..... APPELLANT;
Ot—ta;a IAND
Ave.4  THE MINISTER OF NATIONAL} RESPONDENT
REVENUE ..o, '

Income tax—Capital cost allowances—Non-arm’s length transaction—
Control of company—SBale of asset—Adequacy of consideration—
Lease acquired at no cost—Sale at economic value—Close family
and business relationship of purchaser to vendor—Onus of disproving
assessment—Whether casting wvote at shareholders’ meetings gives
control—Income Tax Act, secs. 20(6)(g), 189(6)(a) and (b); 139(6a).

Bruce Sung acquired at no cost a restaurant business in Whitehorse in
August 1953 under a verbal commitment from the company which
owned it for a two-year lease of the building and an option to renew
for two further years. In December 1953 he agreed to sell the business
to appellant company for approximately $48,000, of which $32,000 was
allocated by the parties to a lease of the building. In February 1954
Sung obtained a lease of the building for two years from 1 January
1954 at a rent of $100 per month, with an option to renew for two
further years at a rent of $125 per month. On 1 March 1954 he assigned
the lease to appellant company. The price of $32,000 for the assignment
of the lease was based on the economic value of the business. Appellant
company had two equal shareholders, both of them being long-standing
valued employees of Bruce Sung in the operation of his many
companies, and they continued as such after the purchase of the
restaurant. One of the two was Bruce Sung’s brother-in-law, who was
president of appellant company, under whose articles of association he
had a casting vote at shareholders’ meetings. The other was Sung’s
cousin. In 1955 Sung acquired all the shares of the company which
owned the building and notwithstanding the provisions of the lease the
rent wag increased to $400 a month in 1956, $466 a month in 1957, and
$500 a month in 1958. Appellant company claimed ecapital cost
allowances in respect of the lease of the building for the years 1955 to
1958 on the basis of a capital cost of $32,000. The claim was disallowed
by the Minister, whose decision was upheld by the Tax Appeal Board
[34 Tax AB.C, 26]. The company appealed to the Exchequer Court of
Canada.
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Held, appellant company was not entitled to any capital cost allowances in 1965
respect of the lease. The transaction between Sung and appellant "

g , - PENDER
company fell within the eategory of non-arm’s length transactions by Eyrrrerises
reason of the intimate business and family relationship of Sung with L.
the two directors of appellant company; and the onus of disproving the v.
assumption of the assessment that the transaction was not at arm’s MinisTER OF

length (Income Taxz Act, s. 139(5) (b)) had not been satisfied. NATIoNAL

On the evidence the assignment of the lease was a disposition of
depreciable property within the meaning of s. 20(6)(g) of the Income
Taxr Act and the consideration therefor was reasonable within the
meaning of such enactment.

The fact that Sung’s brother-in-law, holding 50 per cent of the issued shares
of appellant company, had as president of the company a casting vote
at shareholders’ meetings under the company’s articles of association
did not give him control of the company within: the meaning of
s. 139(5a) of the Income Tazx Act so as to make the transaction between
Sung and the company a non-arm’s length transaction. Control of a
corporation requires at least a bare majority of shareholding.

[Buckerfield’s Ltd. v. M.N.R. [1965] 1 Ex.C.R. 299 at p. 302; Vancouver
Towing Co.v. M.N.R. [1946] Ex.C.R. 623 at p. 632, referred to.1

APPEAL from Tax Appeal Board dismissing appeal
from income tax assessment.

Richard P. Anderson for appellant.
Kenneth E. Meredith and T. E. Jackson for respondent.

Noél J.:—This is an appeal from a decision of the
Income Tax Appeal Board' dated October 30, 1963, dis-
missing the appellant’s appeal from its income tax assess-
ments whereby amounts of $6,400 for each of the years
1955, 1956 and 1957 and $6,933.37 for the year 1958, which
had been deducted by the taxpayer as capital cost allow-
ances in respect of the cost of a lease, were added to its
income.

The appellant, sometime in the year 1954, purchased
from one Bruce Sung a restaurant situated at Whitehorse,
in the Yukon Territories, for $47,973.50 which in the bill of
sale was broken down as follows:

Assignment of lease .. ............... $32,000.00
Goodwill ...................... ... 15,000.00
Stock ....ov i 500.00
Equipment ......................... 473.50

$47,973.50

134 Tax AB.C. 26.
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Deduction of the leasehold interest at $32,000 was
refused by the Minister for the following reasons:

1. There was in fact no disposition of a lease made from
Sung to Pender Enterprises Litd.

2. In any event, the sum of $32,000 attributed as the
value of the lease by the appellant could not be reason-
ably regarded as being consideration for the disposition
of the lease or as the consideration for depreciable
property of a prescribed class and consequently the
appellant is deemed by virtue of paragraph (g) of s.-s.
(6) of s. 20 of the Income Tax Act to have acquired
the depreciable property comprised in the sale to it by
Bruce Sung at a capital cost equal to the sum of
$473.50 only, i.e., the cost of the restaurant equipment.

3. If there was in fact a disposition or a sale made of the
lease by Sung to Pender Enterprises Ltd., which is a
disposition of depreciable property, then such disposi-
tion was not at arm’s length within s. 139(5)(a) or
alternatively 139(5) (b) and by virtue of s-s. 4 of s. 20
of the Act the capital cost to the appellant of the said
leasehold interest is deemed to be the capital cost
thereof to the original owner Bruce Sung and the
capital cost thereof to him was nil.

The relevant provisions of the Income Tax Act are the
following:

20. .

(4) Where depreciable property did, at any time after the commence-
ment of 1949, belong to a person (hereinafter referred to as the original
owner) and has, by one or more transactions between persons not dealing
at arm’s length, become vested in a taxpayer, the following rules are,
notwithstanding section 17, applicable for the purposes of this section and
regulations made under paragraph (a) of subsection (1) of section 11:

(a) the capital cost of the property to the taxpayer shall be deemed to
be the amount that was the capital cost of the property to the
original owner;

(b) where the capital cost of the property to the original owner
exceeds the actual capital cost of the property to the taxpayer, the
excess shall be deemed to have been allowed to the taxpayer in
respect of the property under regulations made under paragraph
(a) of subsection (1) of section 11 in computing income for
taxation years before the acquisition thereof by the taxpayer.

® ...
(g) where an amount can reasonably be regarded as being in part the
consideration for disposition of depreciable property of a taxpayer
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of a presecribed class and as being in part consideration for
something else, the part of the amount that can reasonably be
regarded as being the consideration for such disposition shall be
deemed to be the proceeds of disposition of depreciable property of
that class irrespective of the form or legal effect of the contract or
agreement; and the person to whom the depreciable property was
disposed of shall be deemed to have acquired the property at a
capital cost to him equal to the same part of that amount;

(the emphasis is mine).
139. ...
(5) For the purposes of this Act,

(a) related persons shall be deemed not to deal with each other at
arm’s length; and

(b) it is a question of fact whether persons not related to each other
were at a particular time dealing with each other at arm’s length.

139(5a)—Relationship defined

(5a) For the purpose of subsection (5), (5¢) and this subsection,
“related persons”, or persons related to each other, are

(a) individuals connected by blood relationship, marriage or adoption;
(b) a corporation and

(i) a person who controls the corporation, if it is controlled by
one person,

(ii) a person who is a member of a related group that controls the
corporation, or

(iii) any person related to a person described by subparagraph (i)
or (i1);

In August 1953 one Bruce Sung acquired a restaurant
business carried on at Whitehorse, Yukon Territories,
known as the Tourists’ Services Cafe, which was part of a
complex consisting in a retail and wholesale food operation,
a motel, a service station, a cocktail bar and a beer parlour.
This business, according to counsel for the appellant, was
acquired by Sung “for nothing, so to speak” and had been
operated intermittently by previous operators to whom it
had been leased and the owners, Tourists’ Services Limited,
had not, up until then, been satisfied with the manner in
which it had been conducted. Sung states that his agree-
ment with the owners at the time of his acquisition was
that he would take over the lease of the restaurant prem-
ises for two years with a renewal option for another two
years, but at this stage there was nothing in writing.

On November 16, 1953, Mr. Sung wrote a letter (Ex.
A-3) to Tourists Services Limited, forwarding copies of an
agreement for rental of the building in which he was
operating this cafe and asking them to sign it. This agree-
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E’f‘j ment (Ex. A-2) is dated August 1953 and provides for

PexpEr 8 lease to commence on September 1, 1953, and to end
ENTERPRISES

L. on August 31, 1954, at a rental of $900, payable at the rate

Mivonzs op OF 979 per month and contained a renewal clause which
Naronan reads as follows:
ReveNus

R The lessor covenants with the lessee that if the lessce duly and

NoélJ. regularly pays the said rent, and performs all and every the covenants,

— provisos and agreements herein, and on the part of the lessee to be paid

and performed, the lessor will, at the expiration of the said term grant to

the lessee a renewal lease of the said lands and premises for a further term

of one, two or three years at the option of the lessee at the same rent and

subject to the same covenants, provisos and agreement as are herein
contained.

On November 21, 1953, Tourists Services Limited wrote
to Mr. Sung (Ex. A-1) with regard to the above proposed
agreement suggesting the following changes therein:

1. Page 2-Lessor has equipped the restaurant as fully as intended by

them-Lessee to keep it so equipped or make additions thereto them-
selves, if desired.

2. Page 3-Rental rate and time element covering future rental agreements
to be decided upon expiry of original agreement.

3. Also if the Cafe is not operated in a businesslike manner satisfactory
to T'S. Ltd. that the Lessor may have the privilege of terminating the
agreement on 7 days notice.

The above agreement, however, was never signed and
Mr. Sung continued operating the said restaurant on the
basis of what he termed a verbal commitment that he had
occupation of the restaurant premises for an initial period
of two years with an option for him to renew for a further
two or three years and he was then, prior to December
1953, paying the landlord a rental of $100 or $125 a month.

It is around December 16, 1953 that the appellant
Pender Enterprises Ltd. entered the present picture if
Ex. A-10 can be relied on. These are minutes of a meeting
of directors of this company “held at the registered office of
the Company, at 203-4 Holden Building, 16 East Hastings
Street, in the City of Vancouver, in the Province of British
Columbia, on Wednesday, the 16th. day of December, A.D.
1953 and contain a recital that Bruce Sung had offered to
sell to the company and the latter had accepted to buy the
restaurant business operated at Whitehorse, Y.T., for a
price of $47,974.50 as well as the Keno Hill Steam Laun-
dry, situated at Elsa, Y.T., for a price of $25,000.
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Pender Enterprises Ltd. was incorporated on May 15,
1953, and the subscribers to the memorandum of associa-
tion of the company were Mr. Richard Philip Anderson
(one share) and Leslie Raymond Peterson (one share).
Both of these gentlemen are the attorneys of the appellant
as well as of Mr. Sung. On December 16, 1953, one share of
the company was transferred to Sam Lee and one to James
Wong and at the same date Sam Lee was appointed presi-
dent and James Wong the secretary. Sam Lee is Bruce
Sung’s brother-in-law as the latter is married to the for-
mer’s sister and James Wong is a cousin of Bruce Sung as
the latter’s mother and Wong’s father are sister and brother.

On January 2, 1954, Mr. Sung wrote a letter (Ex. A-4)
to Mr. J. Smith of Tourists Services Limited introducing
his cousin, James Wong, an employee of one of his compa-
nies and one of his right-hand men, as follows:

I have requested Mr. Wong to take up with your firm the matter of
our lease on the restaurant which still remains to be completed. He has
my full authority o negotiate the terms of the rental.

On February 4, 1954, James Wong, on the stationery of
Columbia Caterers Ltd., one of Mr. Sung’s companies,
wrote to Tourists Services Limited forwarding three cop-
ies of the lease “for our tenancy in your cafe adjunet” and
stating the following:

Incorporated in the new agreement are the points which we discussed
during the writer’s recent trip to Whitehorse. We trust that you will find
this satisfactory.

You will note that the writer has affixed his signature for Mr. Bruce
Sung. We would appreciate your letter accepting this signature, as per the
instruction of Mr. Bruce Sung’s letter of authorization to your Mr. Smith.

Please return two copies of the lease to this office, properly affixed with
your seal.

The lease, Ex. A-5, dated blank February 1954, was
then entered and it provides for a rental of the restaurant
premises in favour of Bruce Sung for a “term of 2 years
commencing on January 1, 1954 and ending on the 31st day
of December 1955” (sic) at a rental of $1,200 payable at
the rate of $100 a month with a renewal lease for a further
term of two years at the option of the lessee at a rental of
$125 per month.

A conditional bill of sale dated February 1, 1954, (Ex.
A-7), was produced which witnesses that Bruce Sung
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E‘E delivered to the appellant, Pender Enterprises Ltd., the
Pewoee  following goods described as follows:

ENTERPRISES . . . . .
Tap. The business known as the Tourists’ Services Cafe, situate at Whitehorse,

v. YT, together with the said name and the good-will thereof and all the

MINISTER OF goods and chattels situate therein, including stock-in-trade, . . .
NATIONAL

REVENTE

NEJ, For the purpose of this agreement the business shall be valued as follows:
Assignment of lease—$32,000 00
Goodwill—$15,000.00
Stock—$§500 00
Equipment—$474.50

On the same date, i.e., February 1, 1954, Pender En-
terprises Ltd., by its president Sam Lee and its secretary,
James Wong, signed a promisory note (Ex. A-8) in favour
of Bruce Sung for the sum of $47,973.50 with interest
thereon at the rate of 3%.

By an indenture of the 1st day of March 1954 (Ex.
A-9) and “in consideration of the sum of one dollar and
other good and valuable consideration” paid by Pender
Enterprises to Bruce Sung, the latter assigned to the appel-
lant “that portion of the premises commonly known as
‘Whitehorse Auto Camp’ in Whitehorse, in the Territory of
Yukon, now used as a restaurant, and formerly operated by
Tourists’ Services Litd. together with the furniture, fixtures
and equipment situate therein together with the residue
unexpired of the said term and the said lease and all the
benefit and advantage to be derived therefrom”.

This assignment also contained the following:

1T 18 expressly agreed between the parties hereto that the responsibility of
the Lessee herein for the premises herein and payment of rents and
observance of Lessee’s covenants shall be effective February 1st. 1954,

From February 1, 1954, to the end of December 1954,
the appellant in fact paid a rental of $200 instead of $100
as set down in the lease, Ex. A-5. In the summer of 1954, J.
Wong negotiated with the landlord whereby a rental of
$200 was agreed to upon the landlord more than doubling
the seating capacity of the restaurant.

In 1955 Mr. B. H. Sung acquired all of the shares of Tour-
ists’ Services Litd. so that at that stage Sung was in control
of the landlord and the appellant was the tenant. In 1956
Tourists’ Services Ltd. increased the rent of the premises to
$400 a month which Sung explains by saying at that time
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there were further additions made to the place at a cost of %5
$5,000 and also because, as he admits at p. 42 of the Pexomr

. ENTERPRISES
transeript: L.

A. ... The business itself was doing very well, and I think that was the

v.
reason that Mr. Rathie [his financial adviser and accountant] and Bﬁﬁ%ﬁfnw
I at that time, you know, decided that possibly they could stand to Revewur

pay a little more rent. _—
Noél J.

In 1957 the rent was again increased to $466 a month  —
and in 1958 to $500 a month. All these increases were made
on a verbal basis without any change being made to the
written lease.

In 1958 a portion of the shares (40) of Tourists’s Ser-
vices Ltd., i.e., 20% of the outstanding capital, was acquired
by the appellant at a price of $82,645.02. These 40 shares
are now worth in the neighbourhood of $250,000.

The sequence of the above mentioned facts are, however,
somewhat confused due to the assertion by J. Wong that
although Bruce Sung stated, at p. 31 of the transcript, that
about the middle of December 1953 a decision was reached
as to the purchase of the restaurant business and the price
at which Sung would sell it to the appellant was decided
upon and this, of course, is supported by the minutes of
December 16, 1953, of the appellant, Ex. A-10, this would
not be so as, according to Wong, the price of the business
was fixed only in March or April of 1954 and instructions
to make up these minutes were given in March or April
also and then backdated to December 16, 1953. The explana-
tion given by J. Wong for such an unusual procedure was
that they wanted to record the transfer of shares from the
original incorporators, Mr. Anderson and Mr. Peterson to
Wong and Lee prior to the end of the year, which, however,
does not explain why the minutes with regard to the
restaurant deal could not have reflected the true nature of
this transaction as well as the true date (ef. p. 65 of
transcript, Wong).

Wong also states that the conditional sales agreement,
Ex. A-9, dated March 1, 1954, was also made at a later
date, i.e., some time in March or April 1954.

He finally submitted that all these events took place at
the same time when at p. 66 of the transcript he stated in
answer to the following:

Q. Do you suggest that all these events took place together then, firstly
that the lease was signed, and secondly that the assignment was
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given; thirdly that the price between you and Mr. Sungh was
agreed upon. All those events were more or less contemporaneous,
were they?

A. They jelled about that time.

Wong and Lee, in addition to being related to Mr. Sung,
had been employed by two of the latter’s companies for a
long time (Wong since 1942 and Lee since 1950) and were
both admittedly his right hand men. Mr. Sung had opera-
tions in British Columbia as well as in the Yukon and they
both were his senior employees. Mr. Sung explained their
functions at p. 26 of the transeript as follows:

Tae CourT:

Q. Tell me, Mr. Lee and Mr. Wong, what would be their functions and
responsibilities in that organization?

A. Like we had the contracts with Xeno Hill and Consolidated Mining
& Smelting, and they would go out and inspect these jobs or, if
required, stay to manage these jobs at different times, and we were
acting as—one of our main functions was purchasing and procure-
ment of food stuffs.

. Are they experts in purchasing? )
. Yes, Mr. Wong is still the purchasing agent for our group of
companies.

. Would you consider them your right-hand men?
. Very much so.

. Both of them?
. Yes.

Mr. Sung in 1954 through 1957 had a company called
Columbia Caterers which carried out the management of
his companies. It provided the whole administrative and
operating functions for all his companies such as auditing
and payroll services, hiring and firing of personnel and
purchasing as well as paying the bills. It also provided the
same services for the appellant Pender Enterprises Ltd.

-

o PO

In 1957 or 1958 those functions were taken over by Sung
Management Ltd. another of Mr. Sung’s companies.

These management companies charged a fee for such
services and as put by Mr. Sung at p. 26 of the transeript:

A. ...the fees charged were enough to cover our overhead, because we
maintained a staff of our own then about fourteen people in
Vancouver, here, and people like Mr. Lee and myself, and Mr.
Wong and various other employees were paid their salaries out of
this management fee we charged.

It may be interesting to note that both Wong and Lee
entered the employ of Columbia Caterers Ltd. in 1952 or
1953 and have been with that company until 1957 or 1958,
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when Sung Management Ltd. was formed and when they
both became employed by the latter. Although the salary of
both was paid by the above companies, Wong was called
upon at times to render services to Mr. Sung, as the latter
admitted he did when, for instance, he went up on behalf of
Sung to supervise the operations of the cafe at Whitehorse
in the initial stages.

The discussions between Lee, Wong and Sung with re-
spect to the purchase by the appellant of the restaurant
business started, according to Sung, two or three months
after he had started operating the business and, as put by
Sung at pp. 18 and 19 of the transcript:

A. ... as soon as I had some experience in the business and knew it
was going to be a profitable business, then I had something to talk
about.

Asked by the Court why he did not retain this business for
himself, he answered at p. 19:

A. T had other interests, my lord, and these kept me quite busy, and in
business we have just got to zig and zag a little, I guess.

He later added that selling the business to Wong and Lee
“is one way of getting them to remain with me” which,
however, by making them independent would appear to me
to be the best way to defeat his purpose.

He then stated that Wong and Lee were on a salary basis
and not on a participation basis but later contradicted this
assertion by saying that he was able to offer them a
participation in his business. The evidence on this par-
ticular point, at p. 19 of the transcript, is rather interesting
and worthy of reproduction:

TaEe Court:
Q. Was that a problem, retaining your skilled men or good men?
A. It always had been and always will be.
Q. They were on a salary basis with you?
A. Yes, my lord.
Q. Not a participation basis on the profits or anything like that?
A. No. No, sir.

Q. How had you managed to retain them so long?
A. Well, now, I have been able to offer them participation by allowing
them to buy stock in the companies that I do operate.

Sung stated that from the prices he charged, and the fact

that Whitehorse was in an economic boom at the time
92713—3
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1965  because of the mining and construction activities in that
B Penver  area, he knew that he was able to make a very substantial
Mﬁ?sm profit, from the operation of this restaurant and, as ex-

Mo o PTEssed at p. 20 of the transeript:

NarroNaw A. ...TI wanted to make sure that these two gentlemen were going to

REEUE be there to help me run this thing; so I had felt this little deal on

Noél J. this restaurant was gomng to be a very good profitable deal; so I

— asked them if they wanted a chance to make some—something in
this.

Wong and Lee discussed the price with Sung’s auditor,
accountant and adviser at the time, Mr. Andrew Rathie, of
MeDonald Currie, who helped them to arrive at the price
of $47,973.50.

The price of $32,000 for the leasehold interest of the
business was also established with the assistance of Mr.
Rathie whom Sung admits advised him as well as Mr.
Wong and Mr. Lee (cf. p. 43 of the transcript). Wong
however states that he had estimated prior to the purchase
of the business by the appellant that it could do a mini-
mum of $10,000 of sales per month or $120,000 per year
and, as he stated at p. 52 of the transcript “and using that
as a basis we worked our figures back as to how much rent
could be paid on that basis, and how much profit we should
be able to earn.”

According to Wong, the national norm of rental in rela-
tion to gross profit for a business of this sort would be 6%
and the rental here, therefore, should have been on a
projected gross revenue of $120,000, $7,800 if Pender En-
terprises Ltd. was paying the going rate. Sung, however,
had a lease for a period of two years at $100 a month and a
right to renew for a further two years at $125 a month.
What was basically done, therefore, to arrive at the figure
of $32,000 for the leasehold interest was to take the annual
economic rent as calculated above, deduct therefrom the
annual rent under the lease and multiply the difference by
five to cover a five year period. Wong explained how the
five year period was taken as a basis of calculation at p. 78
of the transcript as follows:

A. Well, in our discussions with Andy Rathie he suggested five years,
and I don’t think we realized that it should have been four years,
because actually that was the terms of the original lease, but
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somehow we got talking about five years and that seemed to be the Lgfi

track we got on to. PENDER
Q. There was really a mistake in a sense? ENTi‘;‘;)EISES
A. Yes. v,

: MINIsT
In December of 1953 the directors of Pender resolved to NTEE?J},S‘“

buy this business for $47,973.50. In the following January Revenoe
1954, Wong ostensibly, on behalf of Sung, went to White- NoglJ.
horse to negotiate the lease. Sometime after February 1,

1954, a lease was signed and as late as March 1, 1954, that

lease was purported to be assigned by Sung to Pender
Enterprises Ltd.

On the basis of the above facts, the respondent urges
that as the essential decision by Pender Enterprises Ltd. to
purchase was made before any lease existed there, there-
fore, (a) could be no assignment of depreciable property
with regard to this lease and (b) Sung could only have held
this lease, negotiated after the decision to purchase the
business, as trustee or nominee of Pender Enterprises Ltd.

Now although the manner in which the lease and rentals
were negotiated and the documents were set up are some-
what confusing and may have some bearing on the overall
picture of the transactions which took place here with
regard to the question as to whether this was in fact an
arm’s length transaction or not, I do not consider that they
establish that (a) the decision to purchase was made before
any lease existed nor (b) that the lease after December 16,
1953, could only be held by Sung as trustee or nominee of
Pender Enterprises Ltd.

In my view a correct appraisal of what took place here is
that long before December 16, 1953, Sung had possession of
the restaurant premises, was operating a business there
since the preceding August or September and held a com-
mitment from the landlord that he had a lease for four
years. This appears from the evidence adduced herein and
particularly in Sung’s cross-examination at p. 31 of the
transeript:

Q. Now, then, is it not true, Mr. Sungh, that at the date, that is the
middle of December 1953, no lease existed between yourself and
Tourist Services Ltd?

A. No written lease, but I had a verbal commitment from these people,
if I didn’t have I would not have gone into the business.

02713—3%
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And at p. 32:

Tue Court:

Q. Had they committed themselves to renting the premises to you for
a certain period of time?

A. Yes, my lord, they did.

Q. How long?
A. T believe the initial period was to be two years with an option for
me to renew for a further two or three years.

. Who told you this?

. At the time I was dealing with Mr. Smith and Mr. Barker—Not Mr.
Barker—Barker and Mr. Elliott, they were the owners of the
company. Mr. Smith was their general manager.

O

I now come to the second submission made by the
respondent herein that the sum of $32,000 attributed as the
value of the lease by the appellant could not be reasonably
regarded as being the consideration for the disposition of
the lease under section 20, subsection (6) (g) of the Act.

This submission, as I understand it, is that if $100 a
month rental (which was obtained when Sung took the
restaurant business over) is the best that Tourists Services
could get, then that is the test of the economic rent so that
within the first few months after the take over the eco-
nomic rent and the actual rent would be identical and based
on the above rental figure for a period of four years would
total at the most an amount of $4,800 instead of $32,000. It
is urged for the respondent that this leasehold interest
could not have achieved, within a matter of months, a
value far in excess of what the landlord held it was worth
and that by hindsight the reasonable economic rent might
well be said not in any event to exceed $500 a month.

The question as to whether this amount of $32,000 can
“reasonably be regarded as being the consideration for such
disposition” can be determined by the evidence which, on
this matter, in my view, indicates that the amount of
$32,000 is in fact something less than the true value of this
leasehold at the time the transaction took place if consider-
ation is given to the fact that when one of Mr. Sung’s
companies took over another restaurant, the Whitehorse
cafe in 1957, in the same locality, a rental of $1,000 was
paid on an annual volume of business of about $175,000,
when the annual volume of the restaurant taken over by
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the appellant or its gross sales were for the same year Eﬁj
$161,000 (cf. p. 55 of the transcript). PENDER
ENTERPRISES

It does not indeed appear to me that the value to be L.
attributed to a lease is necessarily the value to the landlord MINI:&ER oF
particularly when such as here, several attempts had been ll\g;f,n’f’;“g;
made to rent the premises out to a successful operator and Noal].
where it seems that the main interest of the owner was to —
insure that the premises would be taken over by a good
tenant who would supply a satisfactory restaurant service
to the users of the commercial complex of which this
restaurant was a part. Mr. Sung, upon taking over the
operation of the restaurant with the knowledge and facili-
ties he had, was able, during a short period of operation, it
is true, to instil new life into this business and by establish-
ing its potential, gave it an increased market value.

In view of the above, it therefore follows that the
amount of $32,000 does not appear to me to be an unrea-
sonable consideration for the disposition of the leasehold
interest herein.

I will now deal with the Minister’s assumption that if in
fact a valid disposition or a sale was made of the lease by
Sung to the appellant, then such disposition was not at
arm’s length within the meaning of section 139(5)(a) or,
alternatively, section 139(5)(b) of the Act. If, indeed, this
transaction was not at arm’s length, then by virtue of
subsection (4) of section 20 of the Act, the capital cost to
the appellant is deemed to be the capital cost thereof to the
original owner and as Sung paid nothing for this lease, the
capital cost to the appellant would be nil.

The Minister’s assumption under this heading is that
the present transaction would be not at arm’s length
because it took place between a related person by marriage,
i.e., Sung’s brother-in-law, Lee who held 50% of the shares
of the appellant company but who, being its president under
clause 38 in Table A of the articles of association of the
appellant “presides as chairman at every general meeting of
the company and under article 43 in the case of an equality
of votes whether on a show of hands or on a poll, is entitled
to a second or casting vote.”
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The submission here is that as there are only two share-
holders in the appellant corporation, Wong (one vote) and
Lee (one vote), Lee by this preponderant vote would
thereby control the appellant corporation and being a
brother-in-law of Sung, and therefore related by marriage,
would be covered by section 139 (5a) (b) (iii) of the Act,
which would make any transaction between Sung and a
corporation controlled by his brother-in-law a non-arm’s
length one thereby rendering under section 20(4) of the
Act the capital cost of the acquisition of the leasehold to
the appellant nil as Sung, the original owner, paid nothing
for it. However, this would be so only if Lee had control of
the appellant corporation and I must now enquire as to
whether, under the above circumstances, Lee had such
control. This matter of control of a corporation was dealt
with by Jackett P. in Buckerfield’s Lid, et al v. M.N.R!
where he stated that:

Many approaches might conceivably be adopted in applying the word
“control” in a statute such as the Income Tax Act to a corporation. It
might, for example, refer to control by “management”, where management
and the Board of Directors are separate, or it might refer to control by the
Board of Directors. The kind of control exercised by management officials
or the Board of Directors is, however, clearly not intended by section 39
when it contemplates control of one corporation by another as well as con-
trol of a corporation by individuals (see subsection (6) of section 39). The
word “control” might conceivably refer to de facto control by one or more
shareholders whether or not they hold a majority of shares. I am of the
view, however, that, in section 39 of the Income Tax Act, the word
“controlled” contemplates the right of control that rests in ownership of
such a number of shares as carries with it the right to a majority of the
votes in the election of the Board of Directors. See British American
Tobacco Co. v. I.R.C. ([1943]1 1 AER. 13) where Viscount Simon L.C,
at page 15, says:

“The owners of the majority of the voting power in a company are
the persons who are in effective control of its affairs and fortunes.”

Now although this interpretation was given in connec-
tion with section 39 of the Income Tar Act, I can see no
reason why it should not apply as well to 139(5a) of the
Act in which case Lee could not have control of the
appellant corporation as he held only 50% of its shares and,
therefore, could not be said to have a number of shares
such that he carries with it the right to a majority of the

1119651 1 Ex. CR. 299 at 302.
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votes in the election of the Board of Directors or that his
shareholding in the company was such that “he was more
powerful than all the other shareholders in the company
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put together in general meeting” as set down by Cameron yimeroms o

J. in Vancouver Towing Company Limited v. M.N.R 1t
indeed appears to be clearly settled that control of a
corporation requires at least a bare majority in sharehold-
ing and as Lee here has not this majority, he cannot be
congidered as controlling the appellant and I say this
notwithstanding the articles of association adopted by the
appellant which gives its president a preponderant vote in
the case of an equality of votes at every general meeting of
the company. Indeed, such a power given to the president
of the present corporation, in view of the particular circum-
stances of the instant case, could not, in my view, give Lee
effective control over the appellant corporation which he
would not otherwise have by virtue of his sharehold-
ings because any control he would wish to exercise by
virtue of his preponderant vote could not, in practice, be
implemented. There being two shareholders only, Lee could
not hold a general meeting of the appellant corporation
without Wong’s consent and as one director cannot consti-
tute a meeting, he could not use his preponderant vote.

It therefore follows that Lee not having the effective
control required, the transaction between Pender Enter-
prises and Sung cannot, under section 139(5)(a) and
139(5a) (iii) be deemed to be not at arm’s length.

The only matter which now remains to be considered is
whether the persons involved here were in fact dealing at
arm’s length under section 139(5)(b) of the Act.

The expression “to deal with each other at arm’s length”
is not defined in the Act. However in M.N.R. v. Sheldon’s
Engineering Limited® Locke J. clarified the term somewhat
by stating at p. 643 thereof:

The expression is one which is usually employed in cases in which
transactions between trustees and cestuis que frust guardians and wards,
principals and agents or solicitors and clents are called into question.

The intimate business and family relationships of both
Lee and Wong with Sung and the various corporations

1119461 Ex. C.R. 623 at 632. 2 [19551 8.C.R. 637 at 643.
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1965 involved, as disclosed by the evidence, was of a nature such

. Penper  that the transaction involved would, in my view, have to be
NIPPISE® included in the above described categories.

Mommor Furthermore, the onus clearly lies on the appellant to

%ﬁ?ﬁ“; show error on the part of the Minister in his assessment in

NeoalJ holding that the transaction herein was not at arm’s length

and this onus, in my view, has not been satisfied by the
appellant here. This, indeed, appears from the various
relationships of the individuals and companies involved
herein which I have already described and particularly
from the following: Lee and Wong, the shareholders of the
appellant, were in the employ of Sung and had been em-
ployed by him for a long time prior to the transaction
involved herein and they still are; Wong negotiated the
lease herein for Sung. In the first years of operation and
afterwards, Pender Enterprises Ltd. paid substantial sums
to Sung’s companies, Columbia Caterers Ltd. and Sung
Management Ltd.; the deal was set up and the price of sale
as well as the leasehold was determined by Sung’s account-
ant and financial adviser, Mr. Rathie. Sung, through his
management companies, received statements from Pender
Enterprises Ltd. every year, which enabled him to keep a
tab on the appellant and raise the rent when desirable.
The above alone might have been sufficient to establish
that the deal was not of an independent nature and, there-
fore, not at arm’s length. There is, however, more and this,
in my view, confirms the non-arm’s length nature of this
transaction, in that in the course of the operation of the
restaurant business, whatever lease Pender Enterprises Ltd.
had, was never respected and although in 1954 the increase
of the rent might have been justified by the increase of the
size of the premises, there is no such reason for the subse-
quent increases in rent which took place particularly in
1957 and 1958, at a time of course when Sung was the
owner of the landlord, Tourists’ Services Ltd. The evidence
of Wong at pp. 58 and 59 of the transeript is illuminating
in this respect:

Mg. ANDERSON:

Q. Mr. Wong, you will recall Mr. Meredith asking Mr. Sungh why
the rental was increased to $400 a month and $500 & month. Can
you tell the court why that was?
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A. Well, those years we were doing a very substantial volume of 1965
business, and it was just agreed that it would be only fair for us to  PenpEr

pay a higher rental. ENTERPRISES
Lirp.
. V.
Taz Covsr: MINISTER OF

Q. Did you decide that on your own, together with Mr. Lee or did Mr. %;TIONAL
Sungh ask you to increase the rent? How was it arranged? How did VENUR

you come to pay more rent than what you were paying before? No&lJ.

‘When was this done? —
A. Well, it was just like—it is very informal as is with all our meetings.

We sit down and it is just a casual talk, and—I am going by

memory now—but he probably says, “You fellows are doing pretty

good, how about 2 little more rent?” So we probably bandied it

back and forth and finally it was agreed, “All right, it is fair that we

should pay a little more rent.”

It is, in my view, a fair inference from the foregoing that
in the dealings between Sung and Pender Enterprises Ltd.,
the parties were not acting independently but as highly
interdependent parties and Sung, at the time of the trans-
action and throughout the period under review, was in a
constant position of advantage or interest with regard to
the appellant corporation to a point where in fact the
parties involved here cannot be considered as dealing at
arm’s length.

The appeal, therefore, in respect of the assessments to
income tax for the years 1955, 1956, 1957 and 1958 is
dismissed with costs.

Appeal dismissed.
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BETWEEN:;
THE MINISTER OF NATIONAL} APPELLANT:
REVENUE ....... !
AND
G. W. GOLDEN CONSTRUCTION} RESPONDENT
LIMITED ....... e, . '

Revenue—Income tax—Income Taxr Act, RS.C. 1952, c. 148, ss. 8, 4 and
139(1)(e)—No capital gain but tarable income—Purchase, exchange
and sale of real estate—Series of real estate transactions—Adventure
in the nature of trade—Appeal allowed.

The respondent was a contractor and builder, whose principal activity was
building houses. Its normal house building operation consisted of
building a house on land owned by it and then selling it. It had built
apartments for at least one other company and more recently had
made an unsuccessful bid to do so in another instance.

It was the receipt in 1958 of the sum of $38,000 which gave rise to the
$28,384 net profit which the Minister added to the respondent’s
otherwise taxable income for the taxation year 1958. An appeal to the
Tax Appeal Board was allowed and from that decision the Minister
appealed to this Court.

Held, that the profit realized by the respondent is income and subject
to tax.

2. That for its business operations the respondent required building sites
and it had an account where it listed its “lands held for re-sale”. It was
part of a building site so selected that the respondent disposed of in
the multiparty transaction, as a result of which it made the profit.

3. That the situation remains that the land conveyed to Imperial Oil was
land acquired by the Company as part of the inventory of its business
and was still being held as such inventory when it was disposed of at a
profit.

4. That the instant land formed part of the respondent’s stock-in-trade.

5. That the respondent was engaged in adventurous undertakings of
a trading nature within the provisions of ss. 3, 4 and 139(1)(e) of the
Income Tax Act.

6. That respondent’s dealings were profit-making transactions frequently
repeated, highly speculative and could not be regarded as ordinary or
normal investments,

7. That the appeal is allowed with costs.
APPEAL from a decision of the Tax Appeal Board.
D. D. Duncan and George F. Jones for appellant.

J. M. Hope for respondent.
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KearnEy J.:—This is an appeal by the Minister from
that part of a decision of the Tax Appeal Board dated
January 9, 1963,' which allowed the respondent’s appeal
from the income tax assessment dated February 16, 1960,
for the respondent’s taxation year 1958, whereby tax was
levied on a net gain of $28,384 which was added to the
respondent’s otherwise taxable income for the said taxation
year. .

The Board held that the aforesaid net gain of $28,384,
did not constitute taxable income to the respondent but
was a capital accretion. The respondent submits that the
property in question, together with other property totalling
about ten acres described in the pleadings as “the proper-
ty”, had been acquired for the specific purpose of erecting
thereon apartments it intended to retain and that the gain
of $28,384 was a non-taxable unsolicited fortuitous realiza-
tion of an investment. I should add that the Board, in the
same decision, dismissed the respondent’s appeal in respect
of two other items in its re-assessment made by the Min-
ister for the said year. No cross-appeal was taken and these
two items are not now in issue.

At the opening of the hearing, in order to shorten the
proceedings, counsel for the parties filed a copy of a sum-
mary of certain facts and exhibits which had been agreed
upon. The exhibits which were so filed consist of :

Sketch of privacy screen — Exhibit 1.

Copies of letters dated November 22, 1957, and December 22, 1957, from
G. W. Golden Construction Ltd. to Loblaws— Exhibit 2.

Plot plan — Exhibit 3.
Apartment building plans — Exhibit 4.

Certified copy of Memorandum of Association of G. W. Golden Construc-
tion Ltd. — Exhibit 5.

Instrument 5318 K. S. (dated November 5, 1958, showing effect of the
replot plant bearing the same number and dated August 25, 1958)—
Exhibit 6.

Replot plan 4014 dated July 9, 1952, and later replot plan No. 5318 dated
August 25, 1958, which the parties agreed should be filed as a single exhibit

(hereinafter sometimes referred to as the earlier and the later plans) —
Exhibit 7.

Counsel for the respondent, during the hearing, produced
as Exhibit 8 its notice of appeal filed with the Tax Appeal
Board on February 16, 1960, to which is annexed a schedule

130 Tax A.B.C. 360.

199

1965
—
MINISTER
OF
NaTioNaL
RevENUE
v.

G. W.
GOLDEN
CoNSTRUC-
TION LTD.

Kearney J.



200 R.C.de'E. COUR DE L’ECHIQUIER DU CANADA [19661]

1965 of the operations of G. W. Golden Construction Company
Mmster  from October 1, 1952, until September 30, 1958.

OF - .
Narowar  In cross-examination, counsel for the respondent filed as

REVS.NUE Exhibit 9 a deed of sale or transfer dated August 13, 1959,
G. W. whereby the respondent Company transferred to Cemp

GOLDEN

Consmruc- Edmonton Shopping Plaza Ltd. the balance of “the proper-
moN L. v for g consideration of $210,214.08.

KearneyJ.  The following facts were agreed upon:

G. W. Golden Construction Ltd incorporated April 20, 1949.
The only shareholders of the Company are George W. Golden and his wife,
Eleanor M. J. Golden.
On or about the 22nd day of April, 1955, the City of Edmonton transferred
to G. W. Golden Construction Lot 42, Block 14, Plan 4014 H. W. Idylwylde
(Title 196-R-153).
This property amongst others was transferred to G. W. Golden Construc-
tion Litd. by the City of Edmonton in exchange for certain lands which
G. W. Golden Construction Ltd. owned in the Parkview District in West
Edmonton.
By replot arranged by the City of Edmonton certain lands including Lot
42, Block 14, Plan 4014 H. W. owned by G. W. Golden Construction ILtd.
and Lots 32 to 36 inclusive, Block 4, Plan 7636 A. J. owned by Imperial Oil
Limited were replotted. As a result of this replot the said Lot 42 owned by
G. W. Golden Counstruction Ltd. was re-arranged and divided into Lots 43
and 46 in Block 14, Plan 5318 K. 8. and the said Lots 32 to 36 inclusive
owned by Imperial Oil Limited became Lot 48, Block 14, Plan 5318 K.S.
As a result of replot 5318 K 8.

(i) G. W. Golden Construction Ltd. retained title to Lots 43 and 46,

Block 14, Plan 5318 K S. (Title 217-Y-171).

(ii) Imperial Oil obtained Title to Lot 44, Block 14, Plan 5318 K.S.
(Title 218-Y-171).

(i) G. W. Golden Construction Ltd. obtained title to Lot 48, Block 14,
Plan 5318 K 8. (formerly Lots 32 to 36 in Block 4, Plan 7636 A. J.
owned by Imperial Qil (Title 217-Y-171)) and transferred the same
to Prince of Peace Lutheran Church.

I will have occasion later to refer to some of the other
exhibits, but for convenience and in order to clarify the
agreed facts and the verbal evidence, I wish to immediately
make mention of Exhibit 7 which consists of two large
replot plans, numbered 4914 and 5318, dated respectively
July 9, 1952, and August 25, 1958, partial reproductions of
which I have caused to be prepared and hereto annexed and
marked as Schedule 1 and Schedule 2 respectively. The
schedules indicate that what after the 1958 replot, became
Lot 44 prior to the replot, formed a small part of the
northwest corner of what was then known as Lot 42. The
later plan also serves to indicate the re-arrangement
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effected on the neighbouring lots in which the parties
referred to in the evidence were respectively interested.

Further evidence consisted of the testimony of the re-
spondent’s chief witness, Mr. G. W. Golden, who was its
president and general manager. In so far as they had
personal knowledge thereof, his evidence was corroborated
by Mr. J. N. Stephens, a designer for the Company, and by
Mr. T. Hauptman, who was formerly in the employ of the
Company as a project manager.

The appellant did not call any witnesses.

The pertinent provisions of the Income Tax Act are
sections 3 and 4 and 139(1) (e).

The respondent, whose fiscal period ends on the 30th of
September each year, has since its incorporation continu-
ously carried on business as a general contractor originally
in the Province of Alberta but more recently in British
Lolumbia as well.

Prior to 1953 the taxpayer purchased a number of parcels
of land in the west-end of Edmonton. Later they were
assembled into a block which—with the approval of the
City—was subsequently subdivided into what became
known as the “Parkview Subdivision” where the Company
erected about 300 houses which were later sold.

One of the conditions of the aforesaid approval was that
the respondent was required to provide the City with the
necessary land for public services including schools.

It transpired that in order to provide for a large high
school the Company was obliged to transfer about 100
small lots to the City. As a result of a much earlier land
development boom in Edmonton, which later collapsed, the
civic authorities had re-possessed, by reason of unpaid
taxes, a great many lots in various parts of the city. In lieu
of purchasing the aforesaid lots the City agreed to transfer
to the Company an equivalent number of its available lots
which the Company might select. It is admitted that this
method of trading lots as between the City and building
contractors was common practice. As a result, during the
month of April 1955, the City transferred in all about 12
acres to the Company, including the corner property on
86th Avenue and 83rd Street, which was then described as
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% Lot 42 (sometimes referred to as the Bonnie Doon proper-

Mmster  ty) and which consisted of 2.85 acres (See Schedule 1). The
Namenan, balance of the properties transferred, amounting to about
REVSNUE nine acres, was located on the west side of 85th Street at

G. w. points West and Northwest of Lot 42 and which, together
CgN";‘%‘fgc_ with original lot 42 are the lands that have been referred to
o~ L1o. in the pleadings as “the property.”

KearneyJ.  Included in the aforesaid balance was a parcel consisting
—  of a little over two acres, the location of which is too far
removed to be shown on the schedules but is roughly
indicated on the later plan Exhibit 7 by the letter “X”

marked in ink. (Hereinafter referred to as “Property X.”)

In the summer of 1955 the Mormon Church of the Latter
Day Saints approached the respondent for the purpose of
acquiring sufficient acreage to build a church and as a result
the respondent sold property “X” for $12,000.

Later the Prince of Peace Lutheran Church also desired
to acquire land in order to build a new church and some-
time during 1957 it had arranged for an undisclosed price to
purchase from the City what was later described as lot 50.
(See Schedule 2.)

The church found that the said lot was not large enough
for the purpose but could be made so by the acquisition of
a contiguous property (earlier known as lots 32 to 36
inclusive and later described as lot 48) which belonged to
Imperial Oil Co. Ltd. As appears by the copy of the agreed
facts and by the evidence of Mr. Golden, the respondent,
the Lutheran Church, the City and Imperial Oil joined in
the registration of a replot plan, dated August 25, 1958,
(See Schedule 2) which gave effect to the following
transactions:—

The respondent, while retaining lots 43 and 46, in consid-
eration of the sum of $20,000 and the exchange of lot 48
sold lot 44, (which, with the consent of all interested
parties, was re-zoned ‘‘commercial”’,) to Imperial Oil Co.
Ltd. and immediately thereafter disposed of lot 48 to the
Prince of Peace Lutheran Church for $18,000, thus receiv-
ing $38,000 in all. The Lutheran Church, at the same time,
obtained for an undisclosed amount lot 50 which belonged
to the City.
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It was the receipt in 1958 of the aforesaid $38,000 which
gave rise to the $28,384 net profit which the Minister added
to the respondent’s otherwise taxable income for its taxa-
tion year 1958.

Now with respeet to the remainder of “the property”
consisting of about nine acres, in the following year, on
August 13, 1959, the respondent sold it to Cemp Edmonton
Shopping Plaza for $211,605.95, as appears by Exhibit 9.

As appears by the conclusion of the Minister’s notice of
appeal, in adding $28,384 net profit to the respondent’s
otherwise taxable income for its taxation year 1959 the
appellant acted upon the following assumptions:—

(@) that at all material times the respondent carried on the
business of a general contractor;

(b) that the respondent acquired “the property” as paé’t of
and in the ordinary course of business as a general
contraetor;

(¢) that “the property’” was acquired by the respondent in
exchange for lands forming part of its stock-in-trade
and the property received formed part of its stock-in-
trade;

(d) that during its 1958 taxation year the respondent sold
to Imperial Oil lot 44 and lot 48 to the Prince of Peace
Lutheran Church.

The respondent’s defence rests on its contention that
“the property”, with the exception of what was earlier
referred to as “Property X”, was aequired for the sole
purpose of erecting apartments thereon and retaining them
ag investments.

Before further discussing the merits of the appeal, I shall
deal with a question of law concerning the admissibility of
certain evidence.

As appears by paragraph 6 of the appellant’s Notice of
Appeal and Exhibit 9, in the Spring of 1959, the respondent
sold the remainder of “the property” for over $211,000 to
the Cemp Edmonton Shopping Plaza. The respondent,
both in argument and in its reply, submitted that the
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allegations and proof, concerning the said sale, ought to be
struck out and disregarded by the Court, because they deal
with something that transpired subsequent to 1958—being
the taxation year in question.

Counsel for the respondent, in support of his submis-
sions, referred the Court to Martin v. Minister of National
Revenue' where O’Connor J. stated:

Evidence was tendered by the respondent as to what the appellant did
after 1943. Counsel for the appellant objected to this and I reserved the
question. I am of the opinion that it is not admissible and I reject it.

As pointed out by counsel for the appellant, the contrary
was held by Judson J. speaking for the Supreme Court of
Canada in Osler, Hammon & Nanton Limited v. Minister of
National Revenue® wherein the learned judge stated:

Counsel for the Minister on this appeal argued that there was error in
a ruling on evidence made at the trial. The learned trial judge, against

counsel’s objection, rejected a tender of evidence and cross-examination on
the following matters: )
(a) the financial statements of the appellant for its 1958, 1959 and 1960
taxation years;
(b) purchases and sales of securities recorded in the investment
account in the years subsequent to the years under appeal;

(¢) purchases and sales of securities recorded in the investment
account in the 1956 and 1957 taxation years in the cases where the
appellant at the end of the 1957 taxation year still held some of
these securities.

In my opinion, there was error in the rejection of this evidence. It was
relevant to show a course of conduct in trading in securities recorded in the
investment account, and to show that at all times the shares of Trans-Prai-
rie Pipelines Limited sold in 1956 were part of the appellant’s stock-in-
trade and that the profit from the sale of these shares arose from the
business carried on by the appellant.

See also Ben Rosenblat v. Minister of National Revenue®

where Ritchie J. observed:

I entertain no doubt as to the admissibility of evidence respecting
subsequent transactions in order to establish that the particular transaction
under consideration marked the commencement of a series of similar
transactions or of a course of conduct in the nature of a trade or business.

See also to the same effect, Minister of National Revenue
v. Pawluk* and Sterling Trust Corporation v. Minister of
National Revenue®.

1[1948] Ex. C.R. 529 at 531. 2 [1963] S.C.R. 432 at 434.

8[1956] Ex. C.R. 4 at 12. 4 [1956] Ex. C.R. 119, 123.
5[1962] Ex. C.R. 310, 320.
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For the foregoing reasons I consider that evidence of the
aforesaid subsequent sale was properly admitted.

In respect of its alleged sole intention of retaining the
property as an investment, while admitting the property in
question was disposed of as vacant land and that the net
profit realized thereon amounted to $28,384, the respondent
submitted that the Company only became a party to the
transaction as an accommodation to the Lutheran Church,
to Imperial Oil and to the City authorities, and that taking
into account the Company’s background the transaction
should be regarded as a non-taxable unsolicited fortuitous
realization of an investment.

In support of its submission that its sole intention in
exchanging its Parkview Subdivision lots for what is
termed “the property”, was to construct thereon apartment
houses to be retained as an investment, reference was made
to evidence to the effect that at the time of the aforesaid
exchange the respondent was assured by the City that
about 10 acres of “the property” would be zoned as three-
storey apartment dwellings and that, in fact, it was so
zoned in November 1956, and remained so until lot 44 was
re-zoned as commercial property in August 1958.

In respect of the sale in 1955 of “Property X” to the
Mormon or Latter Day Saints Church, the president of the
respondent, while admitting the said sale and that the
Company had paid income tax on the profit realized there-
on, testified that the aforesaid lot unlike the remainder of
the property was not selected particularly to build apart-
ments on it and that it was sold shortly after it had been
acquired because it was not thought having regard to its
shape and to the two main roads proposed on each side of
it, that it would tie in too well with “our other property.”

The respondent’s president testified that, while the
Company’s main business consisted of buying and sub-
dividing lots on which it built houses which were later sold,
it had built two apartment projects for its own account, one
in Edmonton and the other in Kitimat, B.C.

The project in Edmonton consisted of 13 duplexes for
aged citizens which were constructed during the Company’s

92713—4
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fiscal period commencing on October 1, 1954, and ending
September 30, 1958, at a cost of about $100,000. Any lessee
desirous of renting one of these flats had to be an old-age
pensioner and the rent only amounted to $27.50 a month.
As the witness modestly stated, they were not built as an
investment but as “a bit of philanthropy I guess.”

The project in Kitimat consisted of 24 apartments, built
during its fiseal period commencing October 1, 1955, and
terminating on September 30, 1957, at a cost of about
$1,000,000, which the witness considered to be “not a bad
investment”. The Company, at the date of trial, still
remained owner of this project.

The respondent’s president also stated that in 1949 he
had personally constructed an apartment-house on Connors
Hill, 91st St. and 95th Avenue, in Edmonton at a cost of
about $225,000 and that he and his wife owned and still
retained all the issued shares of Bel Air Apartments
Limited which had caused to be built a large complex,
between October 1, 1952, and September 30, 1955, consisting
of 25 buildings containing 600 suites, which were con~
structed during the Company’s fiscal years commencing
October 1, 1952, and ending September 30, 1955. The
respondent received about $515,000 in respect of the con-
struction of the Bel Air project.

Mr. Golden also testified that at the end of 1956, or the
beginning of 1957, he was contemplating building five apart-
ments on lots 44, 43 and 46. He recalled Mr. Hauptman
from Kitimat to prepare a suitable design. Both Mr.
Golden and Mr. Hauptman testified that it was found that
the sale of lot 44 would not adversely affect their apart-
ment building project. Mr. Hauptman stated that he re-
turned to Edmonton late in January 1956, and described
how he made tentative inquiries concerning mortgage
money and drew up plans. After being informed of the
severance of the service station property, he redrew plans.
By rearranging the location of the five intended apartment
buildings, he still could build the same number of apart-
ments. See Exhibit 3.

Mr. Hauptman also stated that he later prepared a
complete set of plans for apartment buildings for the site.
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It seems clear from his evidence, however, that the apart-
ment house project was something less than a scheme that
had been finally decided upon for immediate action. He
said that Mr. Golden wanted him “to go ahead and design
apartments to be built on the piece of property to keep one
occupied if nothing else turned up.” He also said:

Q. And as a matter of interest Mr. Hauptman, did you have any
knowledge as to how this apartment project was going to be
proceeded with? Was it all going to go up at once?

A. No, not at all. These apartments were being an investment for the
firm Golden Construction Ltd. and I think that the main other
item of this would be that we had a number of key personnel that
during the wintertime when construction was very slack, to keep
them on the payroll we had to have them doing something or it
would cost too much money, and Mr. Golden decided on having
these apartments built by our key personnel and keep them working
during the winter, and also as an investment for the firm, and we
were going to build one or two or three blocks, depending on the
circumstances of them and the amount of other work we had each
year until the apartment site was filled up.

This is confirmed by Mr. Golden’s evidence as to why the
respondent did not build apartments on the site.

Q. Mr. Golden, after this re-plot was completed you still had a fairly
large area left in lots 43 and 46, and was there any reason why you
didn’t proceed with the construction of apartments on lots 43 and
467

A. Yes. We went ahead with our plan to build there, made a plot plan,
and made plans ready to build, and we subsequently got another
offer to go back to Kitimat. They asked us to build some
apartments there, and we submitted a bid, and they took a lower
bid, and then they turned around and offered us 50 lots in Kitimat
and we thought we could let the apartments go for the time being
and build something that would bring in revenue in Kitimat where
Alcan controlled the lots, and we were the only people in Kitimat
that they gave lots to that year. So we were going to have the
market to ourselves in Kitimat, and we decided—I sent the foreman
that was working on the apartments, I sent him back to Kitimat so
we didn’t build them at that time. And then subsequently I sold
this property.

Mr. Golden told how, in the Spring of 1957 or perhaps
earlier, he suggested to Loblaws that in building a shopping
centre across from “the property” they place a privacy-
screen at the back of their property.

Q. Have you a Mr. Stephens in your office?
A. Yes. Mr. Stephens, I had him work on it too, but I had him working

on the screen wall to tidy up or to overcome a situation where you
92713—43
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have a shopping centre across the road from your apartments, you
have the back of the shopping centre to contend with, and I had
Mr. Stephens design a screen wall. How this came about, I made a
trip to Toronto to see Mr. Metecalfe of Loblaws because when I
heard that they were connected with the building of the shopping
centre and I told him of my plans to build apartments on the
property across the street from his shopping centre, and he
suggested I give him a sketch of, or a plan of what I had in mind
for them to do, and I turned it over to Mr. Stephens our designer,
to design a privacy screen for the back of their shopping centre.

Q. Now, do you recall approximately when Mr. Hauptman was given
the instructions and when Mr. Stephens did his work?

A. Mr. Hauptman started his work in, on the apartments in the Spring
of 1957,

Q. Yes.

A. Mr. Stephens, I can’t recall exactly when he started to work on it.
It could be before that.

Q. You are just not sure on that point?
A. That is correct. It is about the same time.

The witness also stated that the respondent paid civie
taxes on ‘“the property” for three years and never adver-
tized any part of it for sale, did not engage any real estate
agent to sell it nor do anything to improve it.

This is a case in which there is no dispute in so far as the
basic facts are concerned. The issue turns on the proper
inferences to be drawn from the surrounding facts and
circumstances.

The respondent was a contractor and builder. Its prin.
cipal activity was building houses. It also built apartments
and miscellaneous other buildings. Its normal house build-
ing operation consisted in building a house on land that it
owned and then selling it. It had built apartments for at
least one other company and, more recently, has made an
unsuccessful bid to do so in another instance. In two
instances it had built apartments and kept them for rental
income.

For its business operations the respondent required
building sites and it had an account where it listed its
“lands held for re-sale.” When it had built on such land
some building that it intended to retain, the land was
transferred to a fixed asset account.
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In 1953 the respondent acquired and assembled into one
block an inventory of building sites. In 1955 it transferred
some of such building sites to the City of Edmonton to be
used for building a school pursuant to an understanding
that the City would transfer to the respondent other lands
by way of exchange. In due course, the City did transfer to
the respondent other lands which the respondent had se-
lected from building sites belonging to the City. Some of
those lands were lands that the respondent had selected as
being suitable sites on which to build apartment buildings.
It was part of a building site so selected that the respond-
ent disposed of in the multiparty transaction as a result of
which it made the profit the taxability of which is in
dispute.

While there is no doubt on the evidence that the re-
spondent gave serious consideration to using the building
site in question for the construction of apartment houses as
a rental project and embarked on preliminary preparations
for such a project, the stage of actual commencement of
any such project was never reached and the land in ques-
tion was never dedicated to any such project to the exclu-
sion of any other use for which the respondent might use
building sites in the eourse of its business.!

The situation remains, therefore, that the land conveyed
to Imperial Oil was land acquired by the Company as part
of the inventory of its business, and was still being held as
such inventory when it was disposed of at a profit. In my
view, therefore, the profit is a profit from the respondent’s
business.

For the foregoing reasons, the appeal is allowed with
costs.

Appeal allowed.

1T might say that, in addition to being satisfied upon the uncon-
tradicted evidence that the land conveyed to Imperial Oil had never
ceased to be part of the inventory of the respondent’s business, I am of
the view in any event that the respondent has failed to satisfy the
burden of disproving the assumption of the Minister that the instant land
formed part of the respondent’s stock-in-trade.
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1965

Mar 1517 JOHNSON’S ASBESTOS CORPORATION..APPELLANT;

Mar. 19

AND

THE MINISTER OF NATIONAL }

REVENUE ........cccunvvnn... RasPONDENT.

Income taz—Income from mining—Exemption of—*Exploration” and
“development”—Deduction of expenditures after expiry of exemption
period—Deduction confined to income derived from operation of
mine—Whether exploration and development expenses included—
Computation of income from one or more sources—Income Taz Act,
ss. 8, 83A(8)(c)(ii), 83(5), 139(1a)(a).

Appellant company, whose principal business was mining asbestos, carried
on testing and exploration work from 1947 to 1951 in an area known
as the Megantic Mine in Quebec to ascertain if asbestos existed there
in commercial quantities, and for that purpose it extracted considera-
ble quantities of the mineral. In 1952 1t erected a mill and in 1954
obtained & certificate under s. 83(5) of the Income Tax Act that it
had been producing asbestos from the mine in reasonable commercial
quantities smee 1 March 1954, in consequence of which it was exempt
from taxation for 1954, 1955 and 1956 on “income derived from the
operation of the mine”. In those three years it made substantial
expenditures in removing waste rock to ascertain if asbestos existed in
the Megantic Mine in commercial quantities and also in stripping and
diamond drilling operations in that area and elsewhere. The company
sought to deduct these expenses from its income for 1958 and
following years under s. 83A(3) of the Income Tax Act which permits
the deduction inter alia of (¢)(il) “exploration and development
expenses incurred . . . in searching for minerals . .. after ... 1952 ...
to the extent that they were not deductible in computing income for
a, previous taxation year”.

Evidence wag given with respect to the state in which asbestos is found in
the ground, the meaning of the expressions “prospecting”, “explora-
tion” and “development” in the jargon of mining engineers and others
in the mining industry, and the manner in which asbestos is mined or

extracted.

Held, (1) the expenditures in question were exploration or development
expenses incurred by the appellant in searching for minerals in
Canada, within the meaning of s. 83A(3)(¢)(ii).

(2) Some part of the expenses so incurred in the exempt period were also
current expenses of operating the mine, and such part were eligible for
deduction in subsequent years under s. 83A(3) since they were not
deductible in computing income in the years in which they were
incurred. The effect of the exemption of “income derived from the
operation of a mme” in s. 83(5) was, by virtue of the rule in s.
139(1a)(a) relating to the computation of income from one or more
sources, to exclude fiom the calculation of income for an exempt year
all revenues from the operation of the mine and all deductions
reasonably regarded as applicable to the operation of the mine.
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(3) Exploration or development expenses incurred by the appellant during
the exempt years that were not current expenses of operating the mine
were not eligible for deduction in subsequent years under section
83A.(3)(c) (ii) to the extent that the appellant had, during the exempt
years, income from sources other than the mine from which they could
have been deducted, but, to the extent that there was, during the
exempt years, no such other income from which they could have been
deducted, such expenses are deductible under s. 83A(3)(c)(ii) in
subsequent years.

APPEAL under the Income Tax Act.

H. Heward Stikeman, Q.C. and Maurice Regnier for
appellant.

Paul Bowvin, Q.C. and Raymond G. Decary, Q.C. for
respondent,

JACKETT P. (Delivered orally at the conclusion of the
trial) :—This is an appeal from each of the appellant’s
assessments under Part I of the Income Tax Act for the
1958, 1959, 1960 and 1961 taxation years. Each appeal
raises precisely the same question. That question is whether
the appellant is entitled to a deduction in respect of
certain expenditures made in the years 1954, 1955 and 1956
by virtue of subsection (3) of section 83A of the Income
Tax Act.

What has been described as a predecessor company of the
appellant carried on an operation of extracting the mineral
known as asbestos from material taken from its Black Lake
mine near Thetford Mines, P.Q., which operation came to
an end in 1946.

In the period from 1947 to 1951, the appellant carried on
certain operations on other property of the appellant in the
same general area as a result of which it made a decision in
1951 to build a new mill for the purpose of processing
asbestos from material taken from that property, which
became known as the Megantic Mine, and a mill was built
pursuant to that decision.

Substantial production was involved in the operations
before the new mill was built as is shown by the fact that
in the years 1947 to 1952, the company had, as a result of
those operations, profits for certain years aggregating over
$426,000 and losses for other years aggregating over
$436,000.
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On October 26, 1954, the Deputy Minister of National
Revenue came to the conclusion that the appellant had on
March 1, 1954, achieved production in reasonable commer-
cial quantities from the Megantic Mine and issued a certifi-
cate of exemption under subsection (5) of section 83 of the
Income Tax Act, which provision reads as follows:

(5) Subject to preseribed conditions, there shall not be included in
computing the income of a corporation income derived from the operation

of a mine during the period of 36 months commencing with the day on
which the mine came into production.

Subsection (5) must be read with subsection (6) which
reads as follows:

(6) In subsection (5),

(@) “mine” does not include an oil well, gas well, brine well, sand pit,
gravel pit, clay pit, shale pit or stone quarry (other than a deposit
of oil shale or bituminous sand) ; and

(b) “production” means production in reasonable commercial quanti-
ties.

It is a matter of some importance in this appeal that the
Megantic Mine in respect of which the certificate was
issued is, according to the brief presented in support of the
application for the certificate, the test pit then being
operated on what is called Number 2 Pit area and the
surrounding area.

During the period of 36 months commencing March 1,
1954, the following expenses, among others, were incurred
by the appellant:

Old Waste Rock Diamond
Dump Removal Drilling Stripping
1954 .......... $ 9,092.19 — $ 172,436.50
1955 ........... 6,831.43 — 262,636.70
1956 ........... 80,027.45 $36,939.49 86,922.46
$95,951.07 $36,939 49 $ 521,995.66

The sole question raised by these appeals is to what
extent, if at all, those amounts qualify as deductions under
subsection (3) of section 83A of the Income Tax Act, which
reads in part as follows:

(3) A corporation whose principal business is

(b) mining or exploring for minerals,

may deduct, in computing its income under this Part for a taxation year,
the lesser of
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(¢) the aggregate of such of

(ii) the prospecting, exploration and development expenses incur-
red by it in searching for minerals in Canada,

as were incurred after the calendar year 1952 and before the end
of the taxation year, to the extent that they were not deductible
in computing income for a previous taxation year, or

(d) of that aggregate, an amount equal to its income for the taxation
year

(i) if no deduction were allowed under paragraph (b) of subsec-
tion (1) of section 11, and

(i) if no deduction were allowed under this section,

minus the deductions allowed for the year by subsections (1), (2)
and (8a) of this section and by section 28.

It is admitted that the principal business of the appel-
lant for the 1954 to the 1961 taxation years, inclusive, was
“mining” and it has been established that asbestos is a
mineral.

The initial question to be considered is whether the
expenses in question were ‘“exploration and development
expenses” incurred by the appellant in “searching for
minerals” within those words in subparagraph (ii) of para-
graph (c) of subsection (3) of section 83A. The appellant
says that they were and the respondent says that they were
not. If they were such expenses, it is conceded by counsel for
the respondent that they were incurred in searching for
minerals “in Canada”.

If the appellant succeeds in the first issue, it is faced with
the further contention of the respondent that the expenses
were “current mining expenses to be taken into account in
computing the income of the taxation year in which they
were incurred”. In other words, the respondent contends
that the expenses in issue are excluded from subsection (3)
of section 83A by the concluding words of paragraph (¢) of
that subsection, which permits the deduction of the de-
scribed expenses only to the extent “that they were not
deductible in computing income for a previous taxation
year”. ’

The Court has been assisted in coming to a conclusion
on the first of these two questions by evidence tendered
by the appellant as to

(a) the state in which asbestos is found in the ground,

(b) the meaning of the expressions “prospecting”,
“exploration” and “development” in the jargon of
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mining engineers and others in the mining industry
and the manner in which such operations are carried
on in connection with the mineral asbestos, and

(¢) the manner in which asbestos in mined or extracted.

(In order to avoid confusion as to whether the word
mining is used to refer to all of the operations commencing
with prospecting and ending with removal of the mineral
from the gound or is used to refer only to removal of the
mineral from the ground, I shall use the word “extraction”
to refer to the removal of the mineral from the ground.)

Asbestos is a mineral that is found in the form of
relatively small veins in certain kinds of rocks. Such veins
are not more than one inch thick and vary in length from a
few inches to ten feet. Asbestos exists in the form of fibres.
The veins are sometimes found close together and are
sometimes separated by substantial quantities of barren
rock. The quality of the fibres will vary substantially from
one area to another and even as between veins found close
to each other. The essential difficulty facing a person who
proposes to extract asbestos from the earth appears to be
the virtual impossibility of forecasting with any degree of
precision what quality or quantity of asbestos will be found
in any particular portion of the earth without undertaking
major operations that enable more or less detailed examina-
tion of the mineral content of that portion of the earth.
Appreciation of this fact, concerning which much persua-
sive evidence was led by the appellant, is essential to an
appreciation of the appellant’s case.

I need not set out the sense in which mining engineers
use the word ‘“prospecting”. It does not seem to be relevant
to the issue before me. It is sufficient to say that it is the
nitial stage of locating the site of a possible mining opera-
tion.

“Exploration”, in general terms, is the operation of test-
ing for the existence and the extent of an ore body and
includes prospecting. In relation to asbestos, I take it that,
for the purpose of this definition, “ore body” means an area
of rock containing veins of asbestos in such quantity and of
such quality as to make the removal of the rock containing
the asbestos a commercially feasible proposition. In the
case of asbestos, when the prospecting is finished, it is
necessary to expose as much of the surface as possible—for
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example, by stripping off the overburden, or by digging pits
through the overburden. This may be followed by a process
known as “core drilling”, which is a process whereby a
diamond drill is used to remove a pencil shaped sample
from the ground ranging from ” to 2” in diameter. Shafts
may be sunk. Tunnels may be driven. Various combinations
of such methods are used to enable the explorer to obtain
suitable samples of rock for examination. If preliminary
results warrant it, bulk samples are taken for analysis. This
involves extracting tens of thousands of tons of the asbestos-
bearing rock. That rock is crushed over screens and the
asbestos fibres are removed and examined to determine
their quantity and quality. This bulk sampling is part of
the process of trying to determine what is in the ground.
Bulk sampling should be carried on at more than one place.
It may be necessary to build a special mill for bulk sam-
pling. It is all part of exploration because it is part of the
search to determine the extent and quality of the mineral
rock. Bulk sampling gives some idea of the quantity and
quality of the asbestos rock in the general area where it
takes place but there is never any real degree of certainty
by reason of the irregular manner of its occurrence.

“Development” of a mine, in general terms, means to
uncover the body or area which is to be the subject matter
of the extraction process. Development is the preparation
of the deposit or mining site for actual mining. In the case
of asbestos, it involves the removal of the overburden and
of waste rock. It is of particular importance, in considering
the words of sub-paragraph (ii) of paragraph (c¢) of subsec-
tion (3) of section 83A to realize that this process also
serves, in the case of asbestos, by exposing more fibre-bear-
ing rock, to give more information as to the extent of the
fibre-bearing rock. In other words, as the words of sub-
paragraph (ii) imply, in the case of asbestos at least, you
may be continuing the search for the asbestos right up to
the actual extraction process.

The actual production or extraction process can be de-
seribed simply as one of drilling the rock and breaking it up
with explosives, the selection of the fibre-bearing portions
and the transportation of them to the mill for the separa-
tion of the asbestos.
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I must now refer to what the evidence has established as
to the character of the operations in respect of which the
expenditures in issue were made.

The decision to build a new mill taken in 1951 was based
largely, if not exclusively, on estimates that had been made
as to the existence of economic asbestos ore in Number 2
Pit area, where a bulk test pit had been operated for some
years. This test pit and the surrounding area was what, at
that time, had become known as the Megantic Mine. As
already indicated, this appears from the brief filed by the
appellant with the respondent in support of its application
for certification under subsection (5) of section 83, which
brief was filed as an exhibit by the respondent. Number 2
Pit was approximately 2,000 feet to the northeast of the
mine which was abandoned in 1946, which mine was known
as Number 1 Pit.

In 1951, some exploration work had been done on two
other areas known as “Pine Tree” and Number 3 Pit,
respectively. These areas were quite separate from Number
2 Pit and Number 1 Pit. The exploration work done on
Pine Tree and Number 3 Pit was, at that time, quite
insufficient to form the basis for any plans for extraction of
asbestos ore on a commercial basis.

The operation known as “Old Waste Rock Dump
Removal” consisted of the removal of the waste rock which
had been produced during the course of the operation of
Number 1 Pit prior to cessation of its operation in 1946. It
existed in the form of a hill of rock some distance from
Number 1 Pit and not far distant from Number 2 Pit.
Before it was removed, there was no real information as to
whether asbestos ore was to be found beneath it in such
quantity and quality as to warrant its commercial explora-
tion and the appellant desired the removal of the dump in
order to enable it to carry on exploration operations in
connection with the area covered by it. There was, in
addition, a further reason for removal of this dump. While
it did not cover any part of the Number 2 Pit area for
which mining plans had been made in 1951, nevertheless,
the nature of the open pit type of mining operation that
was being used—involving the cutting back of the rock
surface at an angle of 45°—required the removal of this
rock dump in order to fully exploit Number 2 Pit area. The
evidence establishes that the removal of this rock dump



Ex. CR. EXCHEQUER COURT OF CANADA [19661

was just as much a part of the appellant’s operations for
exploring the area covered by it as it was a part of the
operation of extracting ore from Number 2 Pit area, and 1
so hold.

The drilling operation in 1956, the expenses of which are
in issue, consisted in the taking of test “cores” from 36
holes by way of diamond drilling. The purpose, in the case
of each hole, was to ascertain information concerning the
existence of asbestos ore when such information previously
was not available or not available in sufficient detail to
make it possible to decide what areas warranted extraction
on a commercial basis. A few of these holes were sunk on
Number 2 Pit area but most of them were outside that
area.

The drilling programme, to a large extent, if not entirely,
followed upon the stripping programme, most of which was
carried out in 1954 and 1955. Part of the stripping pro-
gramme was on or adjoining the perimeter of Number 2 Pit
but the remainder of it was between Number 2 Pit and
Number 3 Pit and on Number 3 Pit area. While stripping
operations are a condition precedent to extraction of the
ore, if, upon further exploration, it becomes reasonable to
proceed with extraction, stripping is, on the evidence, a
normal part of the exploration process and, on the evi-
dence, it would seem that a substantial part of the strip-
ping in issue, if not all of it, was carried out for exploration
purposes, and I so find.

While the test of whether an operation is or is not an
exploration operation is the purpose for which the opera-
tion was carried on, and not whether or not there was a
resulting discovery, it is not without significance that, as a
result of the combined operation of removal of the rock
dump, the stripping of overburden and the drilling pro-
gramme, the appellant was enabled to work out a project
for its extraction operation that included Number 3 Pit, the
Pine Tree area and the area between them and Number 2
Pit, as well as Number 2 Pit, whereas, prior to that ex-
ploration programme, the appellant’s knowledge of the
existence of asbestos ore in a state that warranted commer-
cial operations was limited to that existing in the Number 2
Pit area.

The appeal was fought on the basis that the expenses did
or did not qualify as being of the kind described in sub-
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paragraph (ii) of paragraph (c) of subsection (3) of sec-
tion 83A. There was no attempt to show that, even if a
substantial part of the stripping expenses were exploration
or development expenses, some part of them were exclu-
sively in relation to extraction of the mineral. In these
circumstances, as I find that the evidence establishes that
the stripping operations in issue were, in the main, explora-
tion or development expenses incurred in searching for
minerals, and that there is no evidence whereby I can
exclude any part of such expenses from that finding, I
apply that finding to all the stripping expenses in issue.

On the facts, as I have found them, all of the expenses in
issue, prima facie, fall within the words in subparagraph
(11) of paragraph (c) of subsection (3) of section 83A,
“exploration and development expenses incurred . in
searching for minerals”.

The respondent, however, contends that the appellant
had discovered its mineral deposit before it decided in 1951
to build its mill, that once it had discovered the deposit, it
could no longer be said to be searching for minerals and
that, therefore, there could not, after that time, be any
expenses incurred in searching for minerals. Reliance is
placed by the respondent on the evidence of one of the
witnesses for the appellant who, on cross-examination, said
that no new “ore deposits” had been discovered as a result
of the exploration programme. It must be noted, however,
that the same witness added that they did find new “ore
bodies”. Counsel for the respondent put the contention
slightly differently when he said that, once you make a
discovery of a mineral field, you stop searching and you
start digging or extracting.

This argument is one that strikes me as having great
weight. My difficulty is in applying it to the facts as
established by the evidence concerning this particular oper-
ation of searching for asbestos and extracting it, and also in
the rather special wording of sub-paragraph (ii) of para-
graph (c) of subsection (3) of section 83A.

If T assume the case of a mineral that is known to exist
in a continuous mass of determinable limits beneath the
earth’s surface, I have no difficulty in holding that, upon an
explorer having satisfied himself that he has discovered
such a mass, even though he does not know its extent, he
has discovered the whole of that mass of mineral.
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Where, however, the situation is that asbestos exists in
the form of veins in rocks, which veins are separated from
each other in such an irregular and unforeseeable way that
knowledge of their existence in ample quantity in one area
i8 no basis for conluding that they will also exist in adjoin-
ing areas, I cannot find that discovery of the existence of
the mineral in one defined area is the end of the search in
respect of nearby areas when the situation is that the
mineral may or may not exist in such nearby areas accord-
ing to the evidence available as appraised in the light of
existing scientific knowledge. It is to be remembered that
the requirement of the statute is that the expenditures
must have been incurred in searching for “minerals” and
not in searching for mineral deposits, mineral bodies or
mineral areas. In my view, it is a question of fact in the
circumstances of each particular case as to whether expenses
of the defined classes were incurred in searching for
“minerals”. In the case of some minerals, the search may be
over when the ore deposit is found. In the case of asbestos,
on the evidence in this case, the matter is not quite so
simple and it is quite possible to have a case where one area
has been developed and is being operated as a producing
mine at the same time that exploration expenses are being
incurred in the search for minerals in adjoining areas. I
therefore find that, even though production of asbestos in
reasonable commercial quantities from Number 2 Pit area
was proceeding during the years in question, the appellant
was carrying on an exploration programme in a search for
asbestos in other areas during those same years.

I might add that I have difficulty in seeing any special
significance, for the purpose of subsection (3) of section
83A, in the commencement of production in commercial
quantities, which event is given significance by the statute
for the purpose of subsection (5) of section 83. The appel-
lant knew in 1947 that there was some asbestos in the
Number 2 Pit area. From that year on he was extracting it
for bulk testing purposes to determine whether asbestos
existed in that area in such quantity and quality as to have
significance for commercial or practical purposes. From
1947 to 1951, he carried on exploration work to determine
the answer to that question. There is no doubt in my mind
that that work carried on prior to being satisfied that there

was enough asbestos ore to warrant a commercial operation
92713—5
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was exploration. I did not understand the respondent to
suggest that it was not. I cannot see any difference between
work in that period and similar work carried on after the
commencement of operation of Number 2 Pit to find the
same answer with regard to areas outside Number 2 Pit
area. If the respondent’s submission is valid, however, it
leads to the conclusion that there can be no exploration
after the presence of the mineral on some part of the
appellant’s property is discovered. I cannot accept such an
extreme and barren interpretation of the words of the
section.

There is a further answer to the respondent’s contention
and that is that, even if the expenses in question are not
exploration expenses, they are development expenses.
While Number 2 Pit was developed for production before
the extraction operation commenced, this was certainly not
true of the much larger mining area, of which Number 2
Pit was only a part, which, if it was not being explored, was
certainly being developed by the work the expenses of
which are in question. While exploration in the search for
minerals may be said to come to an end when the existence
of minerals, or their existence in a state that warrants
extraction on a commercial basis, is discovered, this cannot
be said of development in searching for minerals. Develop-
ment presupposes knowledge of the existence of the area
to be exploited. “Searching for minerals” in subsection (3)
of section 83A must have a meaning that gives some room
for the inclusion of “development expenses” incurred in
searching for minerals. It follows that the words “searching
for minerals” must be given a sense that encompasses
ascertainment of the extent and nature of the minerals that
have been discovered in the way that such things are
ascertained by development operations. If the provision is
not so read, the words “development expenses” can have no
effect and the rule of statutory interpretation, as I under-
stand it, is that the statute must be so read, if at all
possible, so as to give meaning to all the words employed. I
hold that, if the expenses in question are not within the

words “exploration . . . expenses incurred . . . in searching
for minerals”, they are within the words ‘“development
expenses incurred . . . in searching for minerals” when the

latter words are understood in the manner that I have just
indicated.
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One other problem that has troubled me in attempting to
interpret subsection (3) of section 83A arises out of the
fact that some part of the expenses in issue would have
qualified, if the appellant had been taxed on income from
the operation of the mine for the years in which they were
incurred, as ordinary current expenses because they were
not only the expenses of part of the exploration programme
but they were also the expenses of an operation necessary
to remove the ore from Number 2 Pit. (Indeed, it may be
that they would qualify as current expenses even though
they were merely expenses incurred, when the company
was operating a producing mine, in determining whether
there was further asbestos ore available for its mill. I
express no opinion as to that.) Subsection (3) of section
83A was obviously intended to permit the deduction of
expenses that are not otherwise deduetible and would not
have been enacted if it were not for the fact that the
described expenses are generally speaking incurred in such
circumstances that they would not otherwise be deductible.
This raises a question in my mind as to whether subsection
(3) of section 83A should be interpreted as not applying to
expenses that qualify as a current expense of a mining
operation. However, the provision is so worded as to in-
clude all expenses of the described classes whenever or
however occurring and any possibility of the same expense
being deducted twice is avoided by the concluding words of
paragraph (c) of subsection (3) of section 83A, by which
the deduection of the deseribed expenses is permitted only to
the extent that they were not deductible in computing
income for a previous year. That being so, I see no jus-
tification for implying any exclusion of current expenses
from the expenses to which the provision applies.

Another contention on the part of the respondent that
appealed to me, at first, as being of some significance was
that the appellant is, in effect, attempting to get a double
exemption. It paid no tax on its income from mining in the
three year exemption period and it is claiming to deduct
expenses incurred in that period in computing its income
for later periods. I have, however, come to the conclusion
that the appellant is not claiming anything twice and is
claiming precisely what Parliament intended that it should
have. In the first place, Parliament conferred on it a right
to freedom from taxation on the profits of operating its new
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lffi_s, mine for three years. In the second place, Parliament
JomnsoN’s eonferred on it a right to deduct certain expenses of search-
AsBEsTOs . . o . .
Core.  ing for minerals from its income from all sources until such
Miwere  tine€ as the full amount is deducted. If the mine had been
oF operated by one company and the exploration operations
NATIONAL 1 ad been carried on by another company, there would have
oot P been no doubt as to their respective entitlements. The
——_"" result is the same when both operations are carried on by

the same company.

The final question to be considered is whether the ex-
penses were “deductible in computing income for a previ-
ous taxation year” because, if they were, they are excluded
from subsection (3) of section 83A by the concluding words
of paragraph (c) of that subsection.

The difference between the positions taken by the parties
in connection with this question has to do with the effect of
subsection (5) of section 83 which provided, in effect, in
respect of the years when the expenses in" question were
incurred, that there shall not be included in computing the
income of the appellant “income derived from the opera-
tion” of the new mine. The appellant submits that this had
the effect of excluding from the computation of the appel-
lant’s incomes for the years in question both the revenues
of the mine and the expenses of operating the mine and
that it follows that the expenses in issue were not deduecti-
ble in computing its incomes for those years within the
meaning of the concluding words of paragraph (c¢) of
subsection (3) of section 83A. The respondent says that
what is excluded by subsection (5) of section 83 from the
appellant’s incomes for the three year exempt period is the
“income” from the operation of the mine, that to determine
that income, the expenses of operation of the mine must be
deducted from the revenues from the mine and that the
expenses in question were therefore “deductible” in comput-
ing its incomes for the years in which they were incurred. 1
am of opinion that the effect of subsection (5) of section 83
is to exclude the income derived from the mine from the
totality of income that is contemplated by section 3 of the
Act and that, therefore, income must be computed from all
sources other than the mine as if the income from the mine
did not exist. This brings into play the rule in paragraph (a)
of subsection (la) of section 139 of the Income Tax Act,
which reads as follows:
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(a) a taxpayer’s income for a taxation year from a business, employ-
ment, property or other source of income or from sources in a
particular place means the taxpayer’s income computed in accord-
ance with this Act on the assumption that he had during the
taxation year no income except from that source or those sources,
and was allowed no deductions in computing his income for the
taxation year except such deductions as may reasonably be
regarded as wholly applicable to that source or those sources and
except such part of any other deductions as may reasonably be
regarded as applicable to that source or those sources;

While paragraph (a) of subsection (1a) of section 139 is
drafted in relation to a single source of income, by virtue of
paragraph (j) of subsection (1) of section 31 of the Inter-
pretation Act, R.S.C. 1952, chapter 158, it is equally
applicable to determining a taxpayer’s income for a year
from several sources. The effect in my view is to exclude
from the calculation of income for an exempt year all
revenues from the operation of the new mine and all
deductions reasonably regarded as applicable to the opera-
tion of that mine.

Unfortunately, this is not the end of the matter for, in
my view, to the extent that the expenses in issue qualify
for deduction only because they fall within the incentive
deduction permitted by subsection (3) of section 83A, they
cannot reasonably be regarded as applicable in whole or in
part to the operation of the mine that was the subject
matter of the exemption under subsection (5) of section 83
for the years in question. The deduction under subsection
(3) of section 83A is a deduction permitted in computing
income from any source in any year to the extent that there
would otherwise be income in that year. An amount de-
ductible by virtue of subsection (3) of section 83A is
deductible in computing income even though the taxpayer’s
income in a particular year is all from sources other than
mining. It is not deductible because it is regarded as a
current cost of a mining operation. It is true that a similar
deduction was regarded in Home Oil Company, Limited v.
Minister of National Revenue® as attributable, for certain
purposes, to particular oil wells. The reason for this was
that the regulation being applied in that case specifically
required the deduction of such expenses in “computing the
profits reasonably attributable to the production of oil or
gas”. A similar regulation was applied in Minister of
National Revenue v. Imperial Oil, Limited®. In the latter

1119551 S.C.R. 733. 2119601 S.C.R. 735.
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case, rules were provided to determine a special concept of
profit as a base for a depletion allowance and the governing
law required the deduction of this class of expense in
determining that base. The question there was to what
extent such expenses were so required to be deducted. Here,
the question is which of the deductions permitted in the
calculation of what would otherwise be the appellant’s
world income may reasonably be regarded as applicable to
the appellant’s sources of income other than the operation
of the exempt mine for the purpose of determining its
income for the purpose of Part I of the Income Tax Act
having regard to the rule in subsection (5) of section 83,
and, in particular, whether the deduction under subsection
(3) of section 83A is reasonably regarded as applicable to
the operation of the exempt mine or as applicable to all
other sources of income. In this particular case, in any
event, I am of opinion that the deduction of amounts that
are deductible solely by reason of subsection (3) of section
83A cannot be reasonably regarded as applicable to the
operation of the exempt mine. (It might be different if the
amounts were expenses of exploration that resulted in
discovery of the exempt mine.) I am of opinion, therefore,
that the appellant was entitled to deduct such expenses
—that is, expenses that were deductible solely by reason of
subsection (3) of section 83A—in computing its income for
the three year exemption period. It must not be forgotten,
however, that the described expenses were deductible only
to the extent, for each of those years, that the appellant
would, if it were not for this and certain other deductions,
have had income for the year. The rule in subsection (3) of
section 83A is that the amount that can be deducted for
any year is the lesser of the described expenses or the
amount that the income would have been if the taxpayer
had not been entitled to the deduction in question and
certain other specified deductions. See paragraph (d) of
subsection (3) of section 83A. To the extent that the
appellant was entitled to deduct the expenses in question in
computing its income for one of those years, solely by
reason of subsection (3) of section 83A, they were “de-
ductible in computing income” for a year prior to the years
under appeal and are therefore not deductible by virtue of
subsection (3) of section 83A in computing income for one
of the years under appeal.
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That leaves for consideration the part of the expenses in
issue that would have been deductible for one of the three
years in question, if it had not been for the exemption
conferred by subsection (5) of section 83, under either one
of two heads, that is

(a) as being current expenses of operating the exempt
mine, or

(b) by virtue of subsection (3) of section 83A as being
exploration or development expenses incurred in
searching for minerals,

because they were at one and the same time incurred for
both purposes. To what extent there were such double
purpose expenses was not made an issue in these appeals. 1
have already held that the expenses for the removal of the
old waste rock dump did fall into both classes of expense.
In my view, when determining which of the deductions for
the exempt years should be regarded as applicable to the
operation of the exempt mine rather than to other sources
of income, these double purpose expenses, by virtue of
being part of the current costs of operating the mine,
should be regarded as applicable thereto and thus, on the
view that I have already adopted as to the effect of subsec-
tion (5) of section 83, as being excluded from the computa-
tion of the appellant’s incomes for those years. Such double
purpose expenses are not therefore expenses that were
“deductible in computing income for a previous taxation
year” within the meaning of those words at the end of
paragraph (¢) of subsection (3) of section 83A and they
are not therefore excluded from the benefits of subsection
(3) of section 83A by those words.

The appeal is allowed with costs. The assessments ap-
pealed from are referred back to the respondent for re-
assessment on the basis that the expenses referred to in
paragraph 4 of the Notice of Appeal qualify for deduction
under subsection (3) of section 83A of the Income Tax Act
in computing the incomes of the appellant for the years
under appeal to the extent that such expenses were

(@) in addition to being exploration or development ex-
penses incurred by the appellant in searching for
minerals, also current expenses of operating the
mine that was the subject matter of the certificate
under subsection (5) of section 83 of the Income
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Tax Act (whether or not there are any such double
purpose expenses other than those for the removal of
the old waste rock dump is a matter to be deter-
mined by the respondent in the course of the re-
assessment), or

(b) not of the kind referred to in paragraph (a) supra
and not deductible in computing the appellant’s
incomes for one of the three years in which they were
incurred, by virtue of subsection (3) of section 83A,
having regard to what would otherwise have been
the appellant’s incomes for those years from sources
other than the operation of the mine that was the
subjeet matter of the aforesaid certificate.

BrTWEEN:
DWORKIN FURS (PEMBROKE)} .
LIMITED .........covvevnneee, APPELLANT;
AND
THE MINISTER OF NATIONAL
REVENUE ....covvnannnnn.. } RESPONDENT.

Income taxr—Associated companies—Control—What constitutes—Necessity
of ownership of majority of votes—Income Tax Act, . 39(4)(a).

The appellant, Dworkin Furs (Pembroke) Ltd, an Ontario company, had
outstanding 100 shares, of which 50 were held by Sadie Harris, 48 by
Dworkin Furs Ltd and the remaining two by Helen and Roy Saipe in
trust for Dworkin Furs Lid, a company controlled by Helen and Roy
Saipe. The three named individuals were directors of appellant, and
Roy Saipe was its president. The Minister, applying s. 39(4)(a) of the
Income Tax Act, assessed appellant at the full rate of tax on its
income for 1961, 1962 and 1963 on the ground that it was controlled by
Dworkin Furs Ltd within the meaning of s. 39(4)(a).

Held, the assessment could not stand. The word “control” in s. 39 of the
Income Tax Act contemplates the right of control that rests in
ownership of such a number of shares as carries with it a right to
sufficient votes to elect the board of directors.

The faet that Dworkin Furs Ltd could, by virtue of having control of
one-half the votes in a general meeting of the appellant company,
prevent the other shareholders from electing new directors, and could
thereby cause the current directors to be continued in office indefi-
nitely, did not give Dworkin Furs Ltd control of the appellant within
the aforesaid meaning of the word “control”.

[Buckerfield’s Ltd v. M.N.R., [1965] 1 Ex. C.R. 299 followed.]
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APPEAL under the Income Tazx Act. Eff
C. S. Bergh for appellant. Dv%‘?axsm

(PEMBROKE)
G. W. Ainslie and S. A. Hynes for respondent. LG
. . MINISTER
JACKETT P.:—This has been a hearing of appeals by a oF
company incorporated under the laws of Ontario from its %;f;’;’g;
assessments under the Income Tax Act for the 1961, 1962 —

and 1963 taxation years.

The sole question involved in each of the appeals is
whether the appellant is “associated” with another company
known as Dworkin Furs Limited (hereinafter referred to
as “Dworkin”) within the meaning of the word “associ-
ated” as used in section 39 of the Income Tax Act so as to
authorize the Minister of National Revenue to take action
that has effect to deprive the appellant of the lower income
tax rate on its first $35,000 of income in each of the years in
question.

It is common ground that the question whether the
appellant was associated with Dworkin depends upon the
application of paragraph (a) of subsection (4) of section 39
to the relevant facts. The relevant part of subsection (4) of
section 39 reads as follows:

(4) For the purpose of this section, one corporation is associated with
another in a taxation year if, at any time in the year,
(a) one of the corporations controlled the other,

If counsel for the respondent has not succeeded in showing
that the facts fall within paragraph (a) of subsection (4)
of section 39, he concedes that he cannot bring them within
any of the other paragraphs of that subsection. If he has
succeeded in bringing them within paragraph (a), it does
not matter whether they also fall within some of the other
paragraphs. The only question to be decided, therefore, is
whether the facts fall within paragraph (@) of subsection
(4) of section 39 of the Income Tax Act.

The only basis upon which counsel for the Minister has
attempted to bring the case within paragraph (a) of sub-
section (4) of seetion 39 is that Dworkin “controlled” the
appellant during the taxation years in question.

According to paragraph 3 of the Reply to the Notice of

Appeal, the Minister says that in assessing the appellant
for the years in question, he assumed “that Dworkin Furs
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1965 Limited had vested in it the power of controlling by votes

Dworzry  the decisions which would bind the Appellant in the shape
(hﬁgﬁm) of resolutions passed by the shareholders at its annual and
L.  general meetings, and therefore, controlled the appellant
Mmﬁgm within the meaning of para. (a) of s.s. (1) [sic] of sec. 39
Namonar, OF the Income Tax Act”. If this assumption were correct, I
Revenve should have no doubt that the assessments appealed from
Jackett p. Were correct. It remains to examine the admitted facts for
—  the purpose of ascertaining whether this assumption was

correct.

As I understand the facts, all the shares in Dworkin
belonged to Helen Saipe, who owned 1,500, her husband
Roy Saipe, who owned one, and Roysay Investments.
Roysay Investments was controlled by Roy Saipe and
owned the remaining 999 shares in Dworkin.

As far as the appellant is concerned, the situation is that
there were 100 shares, 50 of which belonged to Sadie
Harris, who was unrelated to any of the other persons that
I have mentioned. The other 50 belonged to Dworkin, 48
were held in Dworkin’s name and the other two were held
in trust for Dworkin by Helen Saipe and Roy Saipe,
respectively.

The situation is therefore that Dworkin owned 50 per
cent of the shares in the appellant company. It had there-
fore 50 per cent of the votes at shareholders’ meetings but
did not have a majority of such votes.

Counsel for the Minister could not therefore rest his case
solely on Dworkin’s shareholdings in the appellant. As I
understand him, his position is that control is established,
on the facts of this case, by the 50 per cent holding by
Dworkin of the appellant’s shares taken with the following
circumstances:

FIRST, Roy Saipe, Helen Saipe and Sadie Harris were
all the directors of the appellant company,

SECOND, as Roy Saipe and Helen Saipe held their
qualifying shares as trustees for Dworkin, they were
“nominees” of Dworkin and, in their capacity as direc-
tors of the appellant, were subject to the direction of
Dworkin,

THIRD, Dworkin could keep Roy Saipe and Helen
Saipe, as such nominees of Dworkin, in office as a
majority of the appellant’s directors indefinitely be-
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cause, under the relevant corporation law and the
appellant’s constitution, the appellant’s directors con-
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tinue in office until new directors are elected and, with (me;;ggm)

its 50 per cent of the appellant’s shares, Dworkin could
prevent new directors being elected. (Alternatively,
counsel for the Minister says that such indefinite
continuation of the Saipes as directors of the appellant
could be achieved by Dworkin by a combination of
ownership of 50 per cent of the shares and the fact that
Roy Saipe had a casting vote at general meetings of
the appellant company as President of the appellant
company.)

I make no finding as to the correctness of the various
propositions on which this contention is constructed. I
doubt that a director or officer of a company can, as such,
be regarded as an alter ego, nominee, or representative of
some other person, merely because he holds the share that
qualifies him for such office as a bare trustee for that
other person.

Even assuming the correctness of all such propositions,
I doubt that the holding of a veto over the replacement of a
particular Board of Directors constitutes control in any of
the possible senses in which that word may have been used.
One corporation cannot, in my view, be said to be
“controlled” by another in any possible sense of that word
unless that other can, over the long run, determine the
conduct of its affairs. The mere fact that one corporation
can prevent a change in some or all of the directors of
another is not a power of positive control. It is a mere veto
over change in management.

After giving careful attention to the argument of counsel
for the Minister, I have come to the conclusion that I
adhere to a view that I expressed in Buckerfield’s Limited
v. M.N.R.1 in the course of setting out the point that
I had to decide in that case. I cannot do better than repeat
that view here and adopt it for the decision of this case.

Many approaches might conceivably be adopted in applying the word
“control” in a statute such as the Income Tax Act to a corporation. It
might, for example, refer to conirol by “management”, where management
and the Board of Directors are separate, or it might refer to control by the
Board of Directors. The kind of control exercised by management officials
or the Board of Directors is, however, clearly not intended by section 39

1[19651 1 Ex. C.R. 299.
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when it contemplates confrol of one corporation by another as well as
control of a corporation by individuals (see subsection (6) of section 39).
The word “control” might conceivably refer to de facto control by one or
more shareholders whether or not they hold a majority of shares. I am of
the view, however, that, in section 39 of the Income Taz Act, the word
“controlled” contemplates the right of control that rests in ownership of
such a number of shares as carries with it the right to a majority of the
votes in the election of the Board of Directors. See British American
Tobacco Co. v. I. R, C., [1943] 1 AE.R. 13, where Viscount Simon L. C,,
at page 15, says:
“The owners of the majority of the voting power in a company
are the persons who are in effective control of its affairs and fortunes.”

See also Minister of National Revenue v. Wrights’ Canadian Ropes Ld.
[19471 A.C. 109, per Lord Greene M. R. at page 118, where it was held
that the mere fact that one corporation had less than 50 per cent of the
shares of another was “conclusive” that the one corporation was not
“controlled” by the other within section 6 of the Income War Tax Act.

The appeals are allowed and the assessments are referred
back to the Minister for re-assessment on the basis that the
appellant was not, at any time in its 1961, 1962 and 1963
taxation years associated with any other corporation. The
appellant is entitled to be paid by the respondent the costs
of the appeals to be taxed.

Appeals allowed.
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BRITISH COLUMBIA ADMIRALTY DISTRICT Eﬁf
Feb. 27,28,
BETWEEN: May 15,
June 1
NORTHERN SALES LIMITED ........... PLAINTIFF; 1965
AND N::5
THE SHIP GIANCARLO ZETA .......... DEFENDANT.

Shipping—Freight contract—Loading limit “at owner's option”—Meaning
of—Variation of written contract—Admissibility of parol evidence.

A lump sum freight contract arranged by a ship’s broker between plaintiff
and the owners of defendant ship for the carriage of barley stated:
“10,000 tons..., 10% more or less quantity at owners’
option... Vessel has 611,000 cft. bale...”

The ship stopped loading at 10,430 tons and plaintiff sued for breach of
contract, alleging that the ship’s broker as agent for the ship’s owners
had verbally assured plaintiff that the reference in the contract to
611,000 cubic feet bale capacity meant that plaintiff could load to
11,000 tons, i.e. 10% more than 10,000 tons.

The Court found that the ship’s broker was agent for both parties in
arranging the contract and that the defendant did not authorize him to
amend the written contract.

Held, dismissing the action, the words in the contract “at owners’ option”
authorized the ship’s owners to limit loading as they had done, and
parol evidence of the alleged variation of the written contract was
inadmissible. Louis Dreyfus & cie v. Parnaso Cia Naviera
[1960]1 1 All ER. 750, p. 763 applied; Behn v, Burness (1863)
3 B. & 8. 751, per Williams J. at p. 7567 (22 E.R. at 283) ; Oppenheim v.
Fraser (1876) 3 Asp. ML C. 146, per Mellor J. at 147; Jacobs v.
Batavie & General Plantations Trust [1924] 1 Ch. 287, per Lawrence J.
at p. 205; Henderson v. Arthur [1907] 1 KX B. 10, per Collins M.R. at
p. 12 referred to. There was no basis for rectification of the contract
since it did not misstate the agreement. Frederick E. Rose (London),
Ltd. v. William H. Ptim & Co. Ltd. [1953] 2 Q.B. 450, per Denning L J.
at 461 referred to, and there was no evidence of a collateral contract or
warranty. Heilbut, Symons & Co. v. Buckleton [1913] AC. 30, per
Haldane L.C. at pp. 36-37 and Lord Moulton at p. 47 referred to.

ACTION for damages for breach of contract.
D. E. Jabour for plaintiff.
J. R. Cunningham and B. A. Kelly for defendant.

Nogrris D.J.A.:—This is an action by the plaintiff, a
Manitoba corporation carrying on business in British Co-
lumbia as a grain exporter, against the defendant ship in
respect of a contract between the plaintiff and the dispo-
nent owners of the defendant vessel contained in a freight

contract bearing date of April 24, 1960. Although the
92714—1
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freight contract was dated April 24, 1960, it was not exe-
cuted by the owners until some time shortly before May 19,
1960.

The booking was confirmed by a letter dated April 25,
1960. The plaintiff, because of the absence of the president,
Maxwell M. Nusgart, from his office in Winnipeg, did not
execute the freight contract but had acted upon it and
proceeded to load grain on defendant’s ship upon receipt of
written notice of readiness to load, dated May 24, 1960.

The relevant history of the transaction is that on March
26, 1960, the plaintiff confirmed the sale to the Government
of Kuwait of 10,000 long tons “10% more or less at sellers’
option” of Canadian No. 1 barley packed in bags, each 150
Ibs. gross, to be shipped from a Canadian port not later
than May 31, 1960. The price basis was C.I.F. Kuwait, the
ton basis “ship weight final”.

Apparently this was the first time there had been any
large quantity of bagged barley shipped from Canada.

The negotiations between the parties in connection with
this cargo were handled by Ocean Freighting and Broker-
age Corporation, a firm of New York brokers whose chief
business generally was to find ships for shippers of various
commodities and also to act for ship-owners in obtaining
freight for them. The plaintiff had, since 1946, employed
this firm as chartering brokers and the charterers of the
defendant vessel, Scimiter Shipping Corporation and Sabre
Shipping Corporation, agents for Scimiter, had previously
to 1960 had dealings with these brokers in obtaining
cargoes for their vessels. One of the grounds of dispute
between the parties in this action is as to whether in
respect of the negotiations in obtaining the vessel and in
settling the terms of the sale as set out in the letter of April
25th, 1960, and the consequent freight contract, the brokers
were agents for the plaintiff or for the defendant vessel.

The letter dated April 25th, which was on the letterhead
of the brokers, was addressed to the plaintiff for the atten-
tion of Nusgart and contained the following terms, (inter
alia) :

re: ms. “GIANCARLO ZETA”
Bkng. dated April 24th, 1960 No. 7231

In accordance with your authority we are pleased to confirm having
booked the above vessel on the following terms and conditions:

Quantity: 10,000 tons of 2240 lbs., 10% more or less quantity at
owners’ option
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Cargo: BARLEY in bags 1965
Vessel has 611,000 cft bale including deeptanks available NORTHERN
under deck Saves Lo,

. v

Loading: One (1) safe berth Vancouver, always afloat Tan Smre

Discharging:  One (1) safe berth Kuwait, always afloat G’%’é‘t’zﬂo

Laydays: May 10th, 1960/cancelling May 31st, 1960

NorrisDJA.

Freight Rate: A lumpsum $130,000 US. Currency fully prepaid upon
surrender of signed bills of lading, discountless and non-
returnable vessel and/or cargo lost or not lost, freight
deemed earned as cargo loaded on board
Cargo to be loaded, stowed and discharged free of risk and
expense to the vessel

Commission: 14% to Northern Sales, Ltd. and 11% to Ocean Freighting
and Brokerage Corporation. Otherwise booking note to
apply

It was signed, “Ocean Freighting and Brokerage ‘Corpora-
tion as Brokers, J. Bingham, Chartering Department”.

The freight contract dated April 24, was executed on
behalf of the disponent owners some considerable time
after the April 25th Iletter, on letterheads of Ocean
Freighting and Brokerage Corporation, as follows:

No. 7231
April 24th, 1960

FREIGHT CONTRACT

By and between SCIMITER, SHIPPING CORPORATION

As Owners or Disponent Owners of the M.S. “GIANCARLO ZETA”
hereinafter referred to as Owners and NORTHERN SALES LTD.,,
Winnipeg, Canada, hereinafter referred to as Shippers.

Quantity: 10,000 tons of 2240 lbs, 10% more or less quantity at
owners’ option BARLEY in bags
Vessel has 611,000 cft. bale including deeptanks available
under deck

Loading: One (1) safe berth Vancouver, always afloat

Discharg- One (1) safe berth Kuwait always afloat
ing:
Laydays: May 10th, 1960/cancelling May 31st, 1960

Freight A lumpsum $130,000 US. Currency fully prepaid upon
Rate: surrender of signed bills of lading, discountless and non-
returnable vessel and/or cargo lost or not lost, freight
deemed earned as cargo loaded on board.
Cargo to be loaded, stowed and discharged free of risk and
expense to the vessel

It was signed “For and on Behalf of Disponent Owners By

Telephonic Authority SABRE SHIPPING CORPORA-
TION As Agents Only: Keith David”.

9271413
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1965 On May 5, 1960, the brokers forwarded to the plaintiff a
ISW::.ETSHE;I)\I plan of the vessel for the use of the stevedores in the
v, loading of the barley in bags.
GEBSEI?  The freight contract was forwarded by the brokers to the
Zeta  plaintiff with a letter dated May 19, 1960, reading as
NorrisD.J.A. follows:
—_— May 19th, 1960

AIRMAIL

Northern Sales, Limited
Northern House
Lombard Avenue
Winnipeg 2, Canada

Attn: Mr. M. M. Nusgart

Gentlemen:

Re: FREIGHT CONTRACT
M/S “GIANCARLO ZETA”
Dated April 24th, 1960

no. 7231

Enclosed herewith please find original and two copies of the above
captioned contract which has been duly signed by Owners.

If same meets with your approval, kindly sign and return to us
advising at the same time the number of copies you will require.

Yours very truly,
OCEAN FREIGHTING & BROKERAGE CORPORATION
As Brokers
“J. Bingham”
Chartering Department
Jb:be
Enec. 3

The notice of readiness of the ship was contained in a
letter signed by the Master as follows:

MS. “Giancarlo Zeta”
Vancouver, B.C.

May 24, 1960

Time: 0800 Hours

Northern Sales (B.C.) Lid.,
(As Charterers’ Agents)

355 Burrard Street,
Vancouver 1, B.C.

Dear Sirs:

This is to advise that the above vessel under my command is
entered at Customs, passed by the Port Warden and Department of
Agriculture and is in all respects ready to load cargo in accordance with
all terms, conditions and exceptions of the existing Booking Note dated
April 24th, 1960, No. 7231.
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My vessel is being tendered to you to load approximately
10,000 long tons Barley in bags.

Yours very truly,

“Colombo Renzo”

MASTER
MS. “GIANCARLO ZETA”
Accepted:

Date: May 24 1960

Time: 0800 hours

NORTHERN SALES (B.C.) LTD.
(As Charterers’ Agents)

By T.W.B. London

It is of importance to note that it was on May 24, 1960,
that this notice was accepted by Northern Sales (B.C.)
Litd., a wholly owned subsidiary of the plaintiff.

The matters at issue in this action involve, in the main,
questions of fact and of interpretation of the words “10,000
tons of 2240 lbs., 10% more or less quantity at owners’
option BARLEY in bags” and the effect of the provision
that the contract was a lump sum contract and of the
statement “Vessel has 611,000 cft. bale including deeptanks
available under deck”. It will be noted that the words as to
which controversy has arisen appear both in the April 25th
letter and in the freight contract or booking note. The
plaintiff was notified on June 9th by the Master and by the
solicitors for the owners that the owners elected to exercise
their option under the contract option provision to cease
loading after 10,430 long tons had been loaded. The plain-
tiff claims damages for breach of contract because of the
fact that the vessel ceased loading the barley after 10,-
430.036 long tons of barley had been loaded, the plaintiff’s
position being that it was entitled to load the full 611,000
cubic feet bale space in the vessel, and that it was entitled
to load another 570 long tons bagged barley over the
quantity loaded, and as a result lost profit accordingly.

The vessel was arrested but after providing bail was
released and sailed from Vancouver on June 13, 1960.

The defendant claims that no Admiralty jurisdiction in
rem exists in respect to the circumstances of the claim
because the owners of the defendant vessel were not a
party to the freight contract and the shipping corporation
was not a charterer by demise of the defendant ship and
the action should be dismissed for lack of jurisdiction.
However, on the 13th day of June, 1960, a motion was
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made by the defendant that the vessel be released from
arrest and the action against the defendant be dismissed on
substantially this ground. On the hearing of the motion my
predecessor, the late Mr. Justice Sidney Smith, dismissed
the motion, which dismissal was not appealed.

It is my opinion, therefore, that this matter is res judi-
cata and in any event I am of the opinion that this Court
has jurisdiction to hear this case.

The plaintiff in its Statement of Claim and particulars
thereof delivered pursuant to demand, sets up certain tele-
phone conversations between Nusgart, representing the
plaintiff, and Jules Bingham, of the Ocean Freighting and
Brokerage Corporation, alleged to represent the defendant,
prior to April 24, 1960, and subsequently on or about April
27, and that it was stated by Bingham that as the term to
the contract with the government of Kuwait was for 10,000
long tons “10% more or less” the plaintiff was assured that
it could load the capacity of the vessel up to the maximum
of the tolerance permitted by the term “10% more or
less”.

In his evidence Nusgart testified that on April 27 Bing-
ham said in effect, with reference to the owners’ option
provision:

Your sale to Kuwait is 10,000 long tons—10,000 more or less at your
option—therefore, the inclusion of this clause means that you are certain
that the owner will load a minimum of 9,000 tons and the owner is certain
that you will load a maximum of 11,000 tons but you have the complete
use of 611,000 cubic feet bale. . .10,000, 10 per cent more or less at Northern
Sales option, . . .

Nusgart testified that he, as representing the plaintiff,
definitely queried the words “10% more or less at Northern
Sales option” and that the plaintiff relied on the statement
of Bingham, as representing the owners of the defendant
ship, in the clarification of this statement. All this evidence
was admitted subjeet to objection.

The following questions arise with reference to this evi-
dence:

1. Whether the Ocean Freighting and Brokerage Cor-
poration was at material times the agent for the
plaintiff or for the defendant;

2. Whether the plaintiff’s story is eredible and whether
the plaintiff in the light of the circumstances and its
actions may be heard to say that the words in the
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written contract, “Quantity: 10,000 tons of 2240 Ibs.,, 1965

10% more or less quantity at owner’s option BAR- Norremry

LEY in bags” are not to be interpreted as they read; S“‘E,s,_l‘m'
3. Whether there being a written contract, the evidence ggfwsafg
is admissible. Zeta
Non'-is_-D.J A,

What I will say about the first two questions is subject to
my conclusions on the third.

1. As to whether the Ocean Freighting and Brokerage
Corporation was at material times the agent for the
plaintiff or for the defendant:—

I am satisfied on all the evidence that the broker was
engaged by both the plaintiff and the defendant—by the
plaintiff to find it a ship, by the defendant to find a cargo
for his ship. It is to be noted that on their letterhead the
brokers are designated Freight and Steamship Brokers and
Agents. I am equally satisfied that there is no evidence that
the broker was engaged or authorized on behalf of the
defendant to amend the written contract. Similarly, I am
satisfied that the broker prepared the contract, including
the words in controversy, on the instructions of the plain-
tiff. See Fowler v. Hollins', Brett J. at p. 623.

The letter of April 25th on its face reads: “In accordance
with your authority we are pleased to confirm having
booked the above vessel on the following terms and condi-
tions:” Here follow the words in question with the other
conditions. The words italicized indicate that in making
the booking and settling the terms, the broker considered
that he was acting for the plaintiff and the plaintiff on
receipt of the letter of April 25th did not disavow the
authority of the broker. Nusgart for the plaintiff in March
or April 1960, asked Bingham to quote a freight rate based
on his opinion of the market, and after the Kuwait contract
was entered into, instructed Bingham to obtain a vessel for
the plaintiff. There is no specific allegation in the State-
ment of Claim or the particulars, nor was there specific
evidence from the plaintiff’s witness, that as a fact Bing-
ham was the agent for the defendants. Bingham testified as
to instructions from Nusgart:

Q. What did he tell you to do about the quantity in your, in the
contract he wanted you to prepare?
A. In this particular contract?

1(1872) LR. 7 Q.B. 616.
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Q. Yes.

A. I was instructed to put in the contract—

Tue Courr: Who instructed you?

A. Mr, Nusgart of Northern Sales.

TaEe Courr: All right. Told you to put?

A. In the contract—

TrE Courr: In the contract, yes.

A. —ten thousand tons, ten percent more or less quantity at owners’

option.
* % x

Q. Now you have already identified Exhibit 3, which is the April 25th
letter, which was sent to Mr.,, to Northern Sales attention Mr.
Nusgart by yourself, confirming the terms. After that letter was
mailed to Mr. Nusgart what was the next occasion you spoke to
him in connection with this contract as to the terms of the contract.

A. As to the terms?

Q. Yes.

Tre Courr: Well, did you ever speak to him again about the terms,
first of all?

A. The terms were only brought up after the vessel loaded, your
Lordship.

TaE Courr: Just a minute. The next occasion you spoke to him about
the terms of the contract was after the vessel had loaded?

A. The vessel had started loading, I should have said.

Mz. CUNNINGHAM :

Q. And that would be after the Notice of Readiness in this case?

A. Oh yes, indeed, after.

Q. Would you have had occasion to speak to Mr. Nusgart about
matters in connection with this vessel during the period—

Tue Courr: Did you speak to him about the vessel in that period at
all?

A. Yes. We sent a plan of the vessel, and also we tried to ascertain the
readiness, the expected arrival of the vessel at Vancouver.

* ok ok

Q. Now it is claimed in this action, Mr. Bingham, that, by Northern
Sales, that there were certain oral parts to the contract, certain oral
agreements were entered into which provided that Northern Sales
had the rght to use the full 611 cubic feet bale of the “Giancarlo
Zeta”. What have you to say about that?

A. There was no oral agreement except the agreement as confirmed by
my letter of April 25th.

THE Court: There was no oral agreement, that’s what you said?

A. No, my Lord.

Q. You say it was all in writing?

A. No, excuse me, your Lordship. On April 25th I confirmed an
agreement which had been made, your Lordship, on April 24th
between Mr. Nusgart, myself as broker, and Scimiter Shipping
Corporation.

Mz. CUNNINGHAM :

Q. Which was reduced into writing by yourself?
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Tue Courr: On what date did you confirm it? 1965
A. On April 25th, your Lordship. NOEI;ERN
Tar Courr: You confirmed an oral agreement? SarEs L.
A. Which was made on April 24th. .

Tus SHIP
Tuae Courr: Yes. Giancarlo
A. I confirmed that on April 25th. Zeta
TrE Courr: Yes. No HE JA.

Mz. CunnNiNegEAM : And it was reduced into writing by this witness on _—
April 24th, and, which is Exhibit 6.

* & %k

Tur Courr: All right, April 24th. This contract, which is dated April
24th, might have been really drawn by you at some other time and
dated forward from that time, is that right?

A. The contract was drawn later. I confirmed the contract on April
24th.

Tur CourT: Yes, but the document which—show him the document,
and ask the question.

Mr. CUNNINGHAM :

Q. When was the document, dated April 24th, which is Exhibit 6,
prepared by you?

Tre Courr: Look at that particular document. Now that is dated
what, April 24th?

A. Yes, your Lordship.

TuE Court: All right. Was that actually drawn on April 24th?

A. No. It was drawn a few days later.

Tur Court: It was drawn a few days later and dated back, is that
right?

A, Indeed, that is customary in the shipping—

* Kk ok

Trae Courr: Put it to him—“was anything said as to a reservation to
the Northern Sales to use the full 611 cubic feet bale?”

A. No regervation was made, as such, your Lordship. It was only said
that the vessel had 611,000 cubic feet bale under deck.

MR. Japour:

Q. And when was that?

A. And that the railroad ties were going to be loaded on deck; the
611,000 cubic feet bale space was mentioned for information
purposes.

Q. But this was mentioned at the time you were discussing lump sum
{reight, is that correct?

A. Yes, I would imagine so.

* % &

Tre Courr: It was imposgible to obtain a ship because the owners
were not sure that they would get 9300 tons in their ships.

A. T can explain that more and say it was impossible to obtain a ship
at a rate acceptable for Northern Sales.

* % %
A. At a certain point Scimiter Shipping would have been willing to

guarantee ten thousand tons available for cargo, ten thousand tons
available for cargo.
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Q.
A.

Q.
A,

I see.

That was rejected by Northern Sales, the reagon being that again
they had no protection against the minimum of nine thousand tons.
They wanted to be sure that nine thousand tons would be lifted. I
might add that on a lump sum basis it’s up to the charterers—if you
guarantee ten thousand tons and the charterer ships only five
thousand tons, he still has to pay the same amount

. Yes, and in this contract, whether or not the owner cut Northern

Sales off at nine-thousand, or ten, or ten five, Northern Sales would
be lhiable to pay full lump sum?

. Northern Sales had the safety of knowing that their calculations

were 8o based that the worst that could happen was nine thousand
tons at the lump sum of, I think 1t was $130,000.00

* Kk %k

April 25th letter?
It 18 Exhabit 3.

Tue Court: Exhibit 3
Me. JaBour: Yes, thank you.

s

P OpOP O O

. Now didn’t you recerve a telephone conversation from Mr. Nusgart

with regard to that letter?

. No, I did not.
. Do you deny there was ever any telephone conversation about that

letter?

. About this letter?

Yes.

. At no time.
. Have you checked your notes, if you have any notes, concerning

this?

. There was no telephone conversation on this matter until, as I told

you, 1t was bro