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PRESIDENT:
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His Honour Harorp L. PALMER, Prince Edward Island Admiralty District—appointed
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ay 9, . .

The Honourable HENRYIW AND;JRS(Q)NQWINTER, Newfoundland Admiralty District—appointed
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His Honour VINCENT JosEPH PoTTIER, Nova Scotia Admiralty District—appointed
February 8, 1950.

The Honourable ABTHUR501VES SumrtH, Quebec Admiralty Distriect—appointed June 16,
19

The Honourable EsTEN KeNNETH WiLLiams, Manitoba Admiralty District—appointed
February 26, 1952.

The Honourable RoBERT Starrorp Fumiong, Newfoundland Admiralty District—
appointed October 8, 1959.

The Honourable DarroN CourTwrigar WuLLS, Ontario Admiralty District—appointed
January 28, 1960.

His Honour JamMes AueusTIN MacDonaLp, Prince Edward Island Admiralty District—
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The Honourable THomAs GranTHAM Nogmris, British Columbia Admiralty District—
appointed September 28, 1961.
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The Right Honourable James L. Iisiey, Nova Scotis Admiralty District—appointed
November 3, 1958. .
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The Honourable Epmunp Daviz Fuuron, Q.C.

SOLICITOR GENERAL OF CANADA:
The Honourable WiLLiaM JosErH BROWNE
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The Honourable Alphonse Fournier, Puisne Judge
of the Exchequer Court of Canada died during
the current year.






CORRIGENDA
On page 2 in the headnote the word ‘‘same’’ in line 5 should read ‘‘sale”.

On page 191 in the headnote the word “appellant’”’ appearing in lines 10,
12, 26 and 30 should read “respondent”.
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MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF

10.

11.

12.

13.

14.

15.
16.

17,

18.

THE EXCHEQUER COURT OF CANADA

To the Supreme Court of Canada:

. Anjulin Farms Lid. v. Minister of N ational.Revenue [1961] Ex. C.R. 381.

Appeal pending.

Canadian General Electric Co. Lid. v. Minister of National Revenue
[1960] Ex. C.R. 24. Appeal allowed.

Cerny, Eric v. Minister of National Revenue [1954] Ex. C.R. 95. Appeal
dismissed.

Curlett, Harry Graves v. Minisier of Naiional Bevenue[1961] Ex. C.R. 427
Appeal pending.

. Falconer, Wilbert L. v. Minsster of National Revenue [1961] Ex. C.R. 353.

Appeal pending.

Iron Ore Transport Co. Lid. v. The Queen [1960] Ex. C.R. 448. Appeal
dismissed.

McMahon & Burns Lid. v. Minister of National Revenue [1956] Ex.
C.R. 364. Appeal discontinued.

Minister of National Revenue v. Cooperalive Agricullural Association
of the Township of Granby [1959] Ex. C.R. 139. Appeal allowed.

Minister of National Revenue v. Haddon Hall Realty Inc. [1959] Ex.
C.R. 345. Appeal allowed.

Minisier of National Revenue v. Manaster, Alfred [1958] Ex. C.R. 314.
Appeal discontinued.

Minister of National Revenue v. Massawippi Valley Railway Co.
[1961] Ex. C.R. 191. Appeal pending.

Minister of National Revenue v. Sunbeam Corpn. (Canada) Lid. [1961]
Ex. C.R. 234. Appeal pending.

Minister of National Revenue v. Sura, Frank [1960] Ex. C.R. 83.
Appeal dismissed.

Monireal Trust Co. v. Minister of National Revenue [1961] Ex. C.R. 309.
Appeal pending.

Queen, The v. Levis Ferry Lid. [1960] Ex. C.R. 243. Appeal pending,.
Scott, Lawrence B. v. Minister of National Revenue [1961] Ex. C.R. 120.
Appeal pending.

Shulman, Isaac v. Minister of National Revenue [1961] Ex. C.R. 410.
Appeal pending.

Smith, Harvey Clarke v. Minister of National Revenue [1961] Ex. C.R.
136. Appeal pending.
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CASES
DETERMINED BY THE

EXCHEQUER COURT OF CANADA
AT FIRST INSTANCE

AND
IN THE EXERCISE OF ITS APPELLATE
JURISDICTION
BETWEEN:
JJA VERRET ........................... APPELLANT;
AND

THE MINISTER OF NATIONAL REV-

ENUE .oooooeeeeeeeeeaennens RaspoNvNT.

Revenue—Income tax—Capital or income—Apartment houses built as
investment—Sale forced by financial difficulties—Income Tax Act,
RS.C. 1962, c. 148, ss. 8, 4, 24(1) and 129(1)(e).

A building contractor in 1952 exchanged an apartment house which he
had built for his own account for a parcel of land on which he pro-
posed building two apartment houses as an investment but on which
to make full use of the land he subsequently built seven. As a result
of the more ambitious scheme he became involved in financial diffi-
culties. The buildings were completed in October 1953 and were
operated on a rental basis to August 1955 during which time several
offers to purchase were refused. Then the appellant to meet his
liabilities and to secure capital to engage in the building for resale
business sold six of the apartment houses at a profit of some $26,000.
As part of the purchase price he agreed to accept $35,000 of the prefer-
ence shares of the purchasing corporation. The purchaser subsequently
became bankrupt and the shares became worthless. The Minister
added the profit realized on the sale of the apartment houses to the
appellant’s 1955 income. On an appeal to this Court from a decision
of the Income Tax Appeal Board affirming the assessment, the
appellant submitted that if any profit had been made from the sale
of the apartment houses, which he denied, it was a capital gain, and
in the alternative that if a profit was realized the selling price should
be reduced by $35,000 which represented not cash but worthless
securities.

Held: That the profit was not due to any increase in the value of an
investment but to an adventure or concern in the nature of trade
within the meaning of s. 139(1)(e) of the Income Taz Act RS.C.
1952, c. 148, which bore all the marks of characteristics of a business
91991-0—1la
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1960
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EXCHEQUER COURT OF CANADA [1961]

venture or of a project which bad been undertaken with the intention
of making a profit. The appellant’s course of conduct was similar to
that of other contractors engaged in the building and selling business.

MINISTER OF 2 That the fact that the appellant agreed to take preference shares as

NarroNaL
REvENUE

part of the same price could not, in view of the provisions of s. 24(1)
of the fncome Tax Act, in any way affect the determination of the
appellant’s income nor the amount of the tramsaction.

APPEAL from a decision of the Income Tax Appeal
Board.!

The appeal was heard before the Honourable Mr.
Justice Fournier at Quebec.

Roger Letourneau, Q.C. for appellant.

Paul Boivin, Q.C. and Paul Ollivier for respondent.

Fournier J. now (September 9, 1960) delivered the
following judgment:

Dans cette cause il s’agit d’'un appel de la décision de
la Commission d’Appel de I'Imp6t sur le Revenu en date
du 3 septembre 1959, confirmant une cotisation du Ministre
du Revenu -national, datée le 18 septembre 1957, dans
laquelle un impdt supplémentaire de $8,059.06 a été pré-
levé & Pégard du revenu de I'appelant pour 1’annee d’1m—
position 1955.

La question. soumise 3 la Cour est celle de déterminer si
la vente en 1955 par Pappelant de six maisons-apparte-
ments, dans les circonstances établies par la preuve,
constitue de sa part une <initiative ou affaire d’un caractére
commetcial> au sens de Particle 139 (1) (e) de la Loi de
I'imp6t sur le revenu. Dans I'affirmative, une initiative ou
affaire d’un caractére commercial étant une «enterprises
au sens-de l'arficle 3 du Statut, §'il y a eu réalisation d’un
gain ‘par suite de la transaction ce gain doit 8tre considéré
comme revenu imposable. Dans la négative, s'il y a eu
profit le gain sera considéré comme provenant de la dis-
posmon d'un actif, capital, placement ou investissement &
un pI'lX plus blevé que celui payé par Pappelant; par consé-
quent, un gain de capltal et non imposable.

Les artlcles 3 ‘et 139 (1)(3) de la loi se lisent comme
sult

3 Le revenu d’un contribuable pour une année dlmposntlon aux fing
de. la presente Pame, est son revenu pour l'année de toutes provenances

a lmterleur ou. A Lextérieur dir. Canada et, sans restreindre la generahté
de ce qpl pxecede, comprend le revenu pour l’année provenant

T O N 1 DTC 1831
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a) d’entreprises, 1960.
b) de biens, et ’ VERRET
¢) de charges et d’amplois. u.
MI{INISTEB OF
. . ATIONAL
139. (1) Dans la présente loi, REVENUE

e) «entreprise» comprend une profession, un métier, un commerce, Fourmer I
une fabrication ou une activité de quelque genre que ce soit et
comprend une initiative ou affaire d'un caractére commercial, mais
ne comprend pas une charge ou emploi;

Avant de décider s'il s’agit d'un placement de capital,
d’une entreprise commerciale ou d’une initiative ou affaire
d’une nature commerciale, il est nécessaire de considérer
tous les actes de 'appelant afin de découvrir ses intentions
véritables et de déterminer la nature de ses transactions;
je crois done utile de relater les faits qui me semblent avoir
été établis devant la Cour.

L’appelant est un entrepreneur en construction depuis
1942. Jusqu’a I'automne 1955, il construisait des édifices sur
plans et devis aprés soumission aux architectes et aux
clients. De 1942 & 1955, il n’a jamais construit d’édifices
pour fins de vente, sauf en deux circonstances, alors qu’il
voulait fournir du travail 3 ses employés pendant la morte-
saison. Il construisit deux maisons qu’il vendit avec profit.
Dans son rapport d'impdt il fit mention du profit réalisé
et paya I'imp6t requis sur icelui. :

En 1944, sur un terrain lui-appartenant et ol était
situé son atelier, il avait construit pour lui-méme, pour
fins de placement et revenu, une maison-appartements sur
la partie avant de ce terrain. Il en conserva la propriété
jusqu’au’ 16 décembre 1952. Vers cette date il accepta, 4
certaines conditions, d’échanger sa propriété pour un vaste
terrain ‘situé Chemin Ste-Foy, & Québec. A Yoccasion de
cette transactlon il regut en plus du terrain avec maison,
une somme de $10, 000 et autres consnderatlons Le profit
reahse par lappelant par su1te de cet échange, soit
$11 312 81, a été considéré par lintimé comme gain de
capital, R ,

Sur ce nouveau terram l’appelant voulait construlre
deux malsons—appartements pour lui-méme comme. place-
ment et source de revenu..Quand il' voulut obtenir son
permis de'construction, il apprit que.le réglement n° 849 de
la cité'de Québec serait modifi6 en vue de décréter.que

91991-0—13a
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1960 seules des maisons isolées ou semi-isolées pourraient étre

Veseer  construites & cet endroit. On lui conseilla de faire préparer
Mz or €6 déposer au cadastre un plan de subdivision de son

llgATIONAL terrain; ce plan porte la date du 11 mai 1953.
EVENUE

Fownierg. VU la valeur des terrains il était nullement intéressé a
—  construire sur les lots des maisons isolées ou semi-isolées.
N’ayant que peu de temps & sa disposition, il entra immé-
diatement en négociations avec le représentant & Québec de
la Société centrale d’hypothéques et de logement et regut
Passurance que la Société lui consentirait des préts de con-
struction 3 raison de $45,000 pour chacune des maisons-
appartements qu’il construirait. Comme il construisait
lui-méme et pour son propre compte, i.e. 3 titre de place-
ment, ce montant était plus que suffisant. Pour éviter de
tomber sous le réglement de construction proposé, il entre-
prit immédiatement de construire sept maisons-apparte-
ments, et ce, avant d’avoir complété ses ententes avec la
Société. Agissant & 1’encontre des réglements de la Société,
il entreprit ses constructions avant d’avoir fait approuver
ses plans et travaux. La Société exigea qu’il change ses plans
et devis et modifie les travaux déja exéeutés, et, méme dans
ce cas, les préts qu’elle consentait 3 lui faire n’étaient que

de $30,000 par maison.

Il s’adressa & Imperial Life Insurance Company pour le
financement nécessaire. I1 put obtenir $30,000 pour chacune
des maisons qu’il construirait suivant ses plans et devis.
Les travaux furent commencés vers le 1° juillet 1953 et
terminés au mois d’octobre de la méme année. A la fin de
Pannée ses 42 logements étaient loués et lui rapportaient des
revenus. Lorsque le cofit total de la construction fut établi,
ses maisons-appartements lui cofitaient $43,000 1'unité, soit
en tout $301,000. Comme il n’avait re¢cu de Imperial Life
Insurance Company qu’un montant de $210,000, qu’il avait
épuisé ses propres fonds et qu’il devait $51,000 3 ses fournis-
seurs de matériaux, il emprunta sur deuxiéme hypothéque
une somme de $15,000, laquelle il regut, mais I’acte d’obliga-
tion était fait pour un montant de $17,250. Il emprunta
aussi $8,000 sur troisiéme hypothéque. Sa mise de fonds et
les terrains s’élevaient 3 une somme de $80,000.

L’appelant a construit ses maisons & titre de placement
ou investissement et en conserva la propriété d’octobre 1953
3 aofit 1955. I1 en retira les loyers pendant cette période.
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Durant la construction et jusqu’en juin 1955 l'appelant lﬂcﬂ
n’a cherché en aucune fagon & vendre ses propriétés. Au  Verser
cours de cette période il ne fit aucune démarche, sollicitation MINIAER OF
ou publicité pour disposer de ses appartements et lui et son ﬁgﬁé“&h

comptable refusérent méme diverses offres pour la vente

de ses maisons. Comme en 1953 P’appelant avait subi une
perte relativement 3 I'exploitation des maisons, cette perte
ne fut pas considérée par I'intimé comme une perte com-
merciale déductible des revenus d’exploitation. D’ailleurs
les revenus nets de 1954 furent considérés par l'intimé
comme revenu de placements.

Fournier J.

En juin 1955, il regut une offre d'une compagnie d’acheter
les sept maisons-appartements 4 raison de $47,000 I'unité.
Malgré ses difficultés financiéres temporaires il refusa cette
offre.

Quelque temps apres, se rendant compte que des change-
ments radicaux et importants s'étaient produits dans le
domaine et le marché de la construction, qu'il devenait de
plus en plus difficile d’obtenir des contrats pour construction
de maisons d’aprés plans et devis et soumissions d’archi-
tectes et clients, et que les entrepreneurs qui semblaient
réussir étaient engagés dans la construction pour fins de
revente, il décida de suivre leur exemple et de construire
pour fins de revente. Pour obtenir le capital nécessaire a
cette nouvelle entreprise et se libérer de ses obligations, il
accepta l'offre qui lui avait été faite mais seulement quant
4 six des maisons-appartements, désirant conserver comme
placement la septiéme maison-appartements ainsi que la
maison d’habitation située sur le terrain. En fait, Pappelant
est encore propriétaire de ces édifice et maison et en retire
les revenus.

11 vendit donc les six maisons-appartements pour une
somme globale de $282,857, mais par convention séparée il
s'engageait 4 acheter des actions privilégiées de Quebec
Investment Corporation pour $35,000 que I’acheteur devait
racheter au pair chaque année & raison de 10% du nombre
desdites actions. Par la suite, 'acheteur fit faillite et les
actions privilégiées n’ont plus de valeur réelle et marchande.

Dans la cotisation, objet du présent litige, l'intimé a
ajouté au revenu de I'appelant pour I'année d’imposition
1955 un montant de $26,167.47 & titre de profit imposable
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1960 sur la vente des six maisons-appartements. §'il y a eu béné-

vemser  fice, ce que 'appelant nie, il prétend que le montant ne con-
Mmviemm or StitU€ Dpas un revenu assujetti 3 'impdt mais un gain de

NamoNaL  egpital.
REevENUE P

Foumery, D208 le cas des causes d’espéee qui sont basées sur des

—  faits particuliers, ees faits doivent g’interpréter suivant cer-

taines régles générales applicables au caleul du revenu.

Lorsqu’il s’agit de déterminer si le profit provenant d’une

transaction est un gain de eapital ou un revenu imposable,

tous les actes posés par le contribuable et toutes les circon-

stances relatives a4 la transaction doivent étre examinés.

L’intention du contribuable lors de l'acquisition et de la

disposition du bien, ce qu’il en a fait pendant I'intervalle de

temps écoulé entre ces opérations et les motifs de ses actions

sont des éléments qui aideront & résoudre le probléme. En

définitive, il faudra décider sil s’agit d’'un placement fait

sans intention d’en disposer dans le but de faire un profit

mais pour en retirer un revenu. Lorsqu’il disposera de ce

placement & un prix supérieur 3 son cofit, le profit réalisé

sera soit un gain de capital ou un revenu imposable. J’ai Iu
quelque part que

Under the Canadian income tax system, the only receipt which is

certain to escape the taxing provisions is a profit from the realization or

change of an investment. All other gains may, depending upon the
circumstances surrounding their realization, become income.

Les circonstances envisagées dans les remarques ci-dessus
sont illustrées dans Californian Copper Syndicate v. Harrist
par Clerk, L.J. (p. 166):

. . . But it is equally well established that enhanced values obtained
from realization or conversion of securities may be so assessable, where
what is done is not merely a realisation or change of investment, but an
act done in what is truly the carrying on, or carrying out, of a business. . .

Si la transaction que nous avons & considérer dans le
présent litige a les marques ou les caractéristiques d'une
entreprise commerciale ou d’une initiative ou affaire d’un
caractére commercial dont le but est de réaliser un profit,
ce profit sera sujet & taxation. Comme il s’agit d’une trans-
action isolée, je crois devoir exprimer 'opinion que ce fait
n’est pas un critére suffisant pour conclure qu’elle n’a pas
le caractére d’une initiative ou affaire commerciale.

1(1904) 5 T.C. 159.
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Dans la cause de Commissioners of Inland Revenue v. 190

Livingston?, Clyde, L.P., & la page 542 (i¢n fine) dit:  VEmsET

. . . I think the test, which must be used to determine whether a.MINIgmop
venture such as we are now considering is, or is not, “in the nature of NaTioNAL
trade”, is whether the operations involved in it are of the same kind, REVENUE
and carried on in the same way, as those which are characteristic of FOI;;.ITEI' J
ordinary trading in the line of business in which the venture was made. = ____
If they are, I do not see why the venture should not be regarded as “in
the nature of trade”, merely because it was a single venture which took
only three months to complete. . . .

Dans la cause de Cragg v. Minmister of National Revenue?,
les notes préliminaires du Président de cette Cour se lisent
en partie comme suit:

2. ... Such a decision cannot depend solely on the number of trans-
actions in the series, or the period of time inh which they occurred, or
the amount of profit made, or the kind of property involved. Nor can it
rest on statements of intention on the part of the taxpayer. The question
in each case is what is the proper deduction to be drawn from the
taxpayer's whole course of conduct viewed in the light of all the
circumstances. . . .

Drailleurs, la régle qu’une transaction isolée n’est pas un
critére suffisant pour déeider que le profit réalisé par Popéra-
tion était un gain de capital a été suivie dans cette Cour &
maintes reprises (voir Chutter v. Minister of National
Revenue®).

Je me propose d’interpréter les faits essentiels de la pré-
sente cause & la lumiére des régles précitées. L’appelant est
entrepreneur général en construction depuis-1942. C’est dire
qu’en 1952 il avait acquis une grande expérience dans 1’érec-
tion de maisons d’habitation de diverses catégories, I1 devait
connaitre la situation du marché immobilier dans son dis-
trict ainsi que le prix des matériaux de construction et le
colit de la main-d’ceuvre. Il ne pouvait ignorer que la plupart
des entrepreneurs de l'époque construisaient en vue de
vendre & profit. Ses démarches indiquent qu’il avait une
bonne idée de la procédure 3 suivre pour financer la con-
struction des maisons-appartements qu'il projetait d’ériger.
" Ala fin de décembre 1952, il fit Péchange d’une maison-
appartements—laquelle il avait construite pour son propre
compte—pour un vaste terrain situé Chemin Ste-Foy &
‘Québec sur lequel était érigée une maison d’habitation: Lors
de cet échange il recut une somme de $10,000. Dans son
1(1926-27) 11 T.C. 538, ' -

- 2119521 Ex. CR. 40. 8[1956] Ex. CR. 89, ; ¢ 1:00.



1960
——

VERRET

EXCHEQUER COURT OF CANADA .[1960]

témoignage il dit qu’il avait l'intention de construire deux
maisons-appartements sur ce terrain pour fins de revenu. Il

R A . A . .
Mixrster op Projetait d’en construire d’autres plus tard si les circon-

NaTioNAL
RevenNun

Fournier J.

stances et ses moyens le lui permettaient. Entre-temps, une
bonne partie du terrain serait done improduetif.

A cause de certaines difficultés—qu’il relate au long dans
son témoignage—,il dut changer son projet. Avant d’avoir
fait tous les arrangements nécessaires pour financer les con-
structions projetées, il entreprit d’ériger sept maisons-
appartements. C’était d’abord deux; c’est maintenant sept.
11 procéda aux travaux préliminaires d’excavation et de
fondations puis apprit que sa demande d’emprunt lui était
refusée. D’ailleurs, méme s’il s’était conformé aux exigences
de son préteur, il ne lui aurait pas été possible d’obtenir un
montant suffisant pour compléter son projet. Il s’adressa
ailleurs tout en continuant les travaux. Il n’avait alors que
les lots 3 batir, peut-étre la somme de $10,000 recue par suite
de I’échange des propriétés et son crédit aupres des fournis-
seurs de matériaux et de la main-d’ceuvre. Il parvint &
obtenir une somme de $210,000 sur premiére hypotheque,
mais le cofit de construction des sept maisons-appartements,
en définitive, s’éleva & $301,000. Pressé par ses créanciers,
il parvint & obtenir $17,500 sur deuxiéme hypothéque, mais
ne recut que $15,000 de cet emprunt. Comme cette somme
était loin d’étre suffisante pour satisfaire.ses créanciers, il
fit un nouvel emprunt de $8,000 sur troisiéme hypothéque.
Malgré cela, il était encore endetté pour un mentant de
$51,000.

Méme en admettant que son intention au début était de
construire deux maisons-appartements pour fins de revenu,
i.e. comme placement, devant les difficultés qu’il avait & sur-
monter, il a dii se demander, ainsi que Paurait fait tout
homme raisonnable et prudent, §’il pouvait raisonnablement
entreprendre un projet de plus grande envergure pour la
méme fin. Comme le succés de son entreprise était problé-
matique, il n’a pu s’empécher de penser que §il ne réussissait
pas il pourrait trouver un acheteur, vu le marché des
immeubles 3 I'époque et le fait qu’il était de pratique cour-
ante que les entrepreneurs construisaient pour vendre. A
mon avis, il a dés ce moment commencé & modifier son inten-
tion premitre et & considérer l'idée de construire pour
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vendre—sinon toutes les maisons-appartements qu’il con-
struirait, peut-8tre quelques-unes. A tout événement, aprés Verser
avoir complété la construction, épuisé ses Propres ressOUrces, N pms o
emprunté tout ce qu’il pouvait sur hypothéque, il devait %ﬁ?&?
encore une somme considérable 3 ses fournisseurs de maté- ——
riaux et autres. A ce stage, pressé par ses créanciers, il devait FournierJ.
remplir ses obligations. Pour ce faire il n’avait d’autre alter-

native que de vendre ses propriétés—du moins les maisons-
appartements—ou déposer son bilan. D’aprés la preuve il est

évident qu’il ne pouvait conserver tout ce qu’il avait

construit.

1960
——

I1 accepta donc offre qui lui était faite de disposer de
six maisons-appartements pour un prix global de $282,857,
afin de se libérer de ses obligations et obtenir un montant
pour entreprendre de construire des immeubles pour fins de
vente. Il réalisa de cette transaction un profit d’environ
$26,000. Comme partie du prix de vente il recut des actions
privilégiées de I'une des parties au contrat ou s’engagea a
acheter ces actions privilégiées avec partie du montant recu
pour la vente. Il a été soumis & la Cour que ces actions
privilégiées étaient devenues sans valeur, que l'appelant
n’aurait pas fait de profit par suite de la transaction et que
le montant de $35,000 payé pour ces actions ne devait pas
étre inclus dans le calcul de son impdt. Cette prétention n’est
pas justifiable vu les dispositions de I'article 24(1) de la Loi
de 'impdt sur le revenu qui se lit comme suit:

24 (1) Lorsqu'une personne a re¢u un titre ou autre droit ou un
certificat ou autre preuve de dette, en totalité ou en partie, & titre ou en
remplacement du paiement ou en acquittement d’un intérét, dividende ou
autre dette alors exigible et dont le montant, s'il avait été payé, serait
inclus dans le calcul de son revenu, la valeur du titre, du droit ou de la
dette ou de la partie applicable en lespdce doit, nonobstant la forme ou
leffet juridique ‘de l'opération, &tre comprise dans le calcul de son
revenu pour l'année d'imposition ol il a été regu; et un paiement en
remboursement du titre ou en exécution du droit ou en acquittement de
la dette n’est pas compris dans le calcul du revenu du bénéficiaire.

D’aprés le contrat de vente avec Le Comptoir de Crédit
Limitée, le montant de la transaction est de $282,857. Le
fait que l'appelant ait accepté de recevoir les actions
privilégiées comme partie du prix de vente ne peut en
aucune facon, selon moi, affecter le calcul du revenu de
l'appelant ou le montant de la transaction.
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i?ﬂ) L’ensemble de la preuve m’a convaineu que ’appelant a

Vemser  fait ’échange de sa propriété pour un vaste terrain, lequel,

Muvisrer or Subdivisé en lots & batir, pouvait servir & construire un

RAToNAL nombre assez considérable de maisons-appartements, mais

Fourntor J. qu’il n’avait pas les moyens d’utiliser tous ces lots pour

——  construire des immeubles qu’il garderait & titre de place-

ment ou source de.revenu. Il avait déjd construit des

maisons pour fins de vente et il savait qu’il était de pratique

courante pour les entrepreneurs en construction i cette

époque de faire 'acquisition de terrains en vue de les sub-

diviser et d’y construire des maisons ou appartements pour

fins de vente. La plupart avaient discontinué la construc-

tion sur plan et devis. Pourquoi aurait-il acquis tous ces

lots & batir qu’il ne pouvait pas utiliser comme investis-

sement? Il n’avait pas les moyens d’y ériger des immeubles

pour fins de revenu. Je n’ai pas de doute que son intention

était de les utiliser pour construire et ensuite vendre. Il

n'est ‘pas raisonnable de supposer qu’il laisserait ces lots

improduetifs. Il entreprit donc la construction de maisons-

appartements, tout comme les autres entrepreneurs en

construction, et les événements ont prouvé que s'il ne

pouvait construire & titre de placement il pouvait ré-

aliser un profit en vendant les maisons-appartements ainsi

érigées par lui. Lorsque toutes les difficultés furent réglées

par suite de la vente de six maisons-appartements, il

demeurait propriétaire d’'une maison d’habitation dont il

retirait un revenu, savoir, une maison de six logements qui

lui rapportait des loyers, outre un profit de $26,000. Le

profit ne provenait pas de I'augmentation de valeur d’un

placement ou investissement mais bien d’une initiative ou

affaire qui avait toutes les marques ou caractéristiques

d’une enterprise commerciale ou un projet entrepris dans le

but de faire un profit. Tout ce qu’il a fait ressemble étrange-

ment i ce que font les autres entrepreneurs dans le com-

-merce de la construction et de la vente. Il a acquis un ter-

rain, I’a subdivisé, a érigé des maisons sur ces lots alors qu’il

-devait savoir qu’il ne pouvait pas les conserver pour fins
personnelles; enfin il a vendu les maisons avec profit.
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Les faits dans la cause de Minister of National Revenue Eﬂo

and Ben Constant', bien que pas identiques, ont une VE:*)RET
grande similarité aveec ceux ci-dessus déerits, j'ai fait Mmvisteror

. . . . ) NarronaL
certaines remarques qui, dans mon opinion, sont applicables Revexus
au présent litige. Je cite (p. 252): Fournier J.

One thing I am convinced of is that the partners did not have the
means to build such an apartment without the assets of their company
and were in no position to finance the sums owing to the creditors after
the completion of the work. The sale of the building was their only
solution. They knew very well their personal financial position, as they
knew that of their company, when they embarked on this project, and
I am sure they knew they would be in no position to keep the building
for income purposes. . . . I cannot agree with the argument that the
leasing of the apartments before the sale of the building establishes that
the associates intended to keep the building as a personal investment. . . .
I rather believe that by leasing the apartments they were in a strong
position to obtain a more favourable price for the building.

* * *

The whole transaction has all the earmarks of a business or trading
transaction carried on as a profit making scheme. It follows the same
pattern as that followed by the partnership and the company in similar
operations. . . .

Je ne vois pas de distinction entre le fait que I'intimé
dans la cause ci-dessus mentionnée a procédé avec son
projet de construction de la méme maniére que la société ou
corporation dont il était un des membres ou actionnaires et
le fait que appelant ici ne faisait que répéter ce qu’il avait
fait dans le passé et ce qu'il a continué de faire aprés avoir
vendu les six maisons-appartements.

Pour ces raisons, 'appel est renvoyé avec dépens.

Jugement en conséquence.
ALPHONSE FOURNIER

1119581 Ex. CR. 246.
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BETWEEN:
GARAGE HENRI BRASSARD LIMI-
. APPELLANT;
TEE ...
AND
THE MINISTER OF NATIONAL R
REVENUE ........ooveennn, BSPONDENT:

Revenue—Income tax—Business losses—Right to deduct losses from
profits—The Income Tax Act, RS.C. 19562, c. 148, s. 81(1)(e)(wit)(A).

A company incorporated under the Quebec Companies Act to carry on an
automobile and garage business operated at a profit from 1951 to 1953
and at a loss in 1954 and 1955. It ceased operations in 1954 and in 1955
liquidated all its assets. In 1956 its letters patent which were still in
force were acquired by B by a purchase of all the issued shares. B then
obtained supplementary letters patent whereby the name of the com-
pany was changed and its head office re-located in a town in which B
carried on garage and automobile dealer business and which business
he then sold to the company for among other consideration, the balance
of its unissued and unsubscribed shares, and became the only share-
holder and sole owner of the company as well ag its president and
manager. In its 1956 income tax return the company declared a profit
from which it deducted the losses it had suffered in 1954 and 1955.
The Minister disallowed the deductions and an appeal from his ruling
was dismissed by the Income Tax Appeal Board. On an appeal by the
company to the Court

Held: That under the provisions of s. 27(1)(e) (iii) (A) of the Income Taz
Act, RS.C. 1952, c. 148, the right to deduct losses does not extend to
a profit from a business other than the business in which the loss was
sustained.

2. That the appellant company had ceased its business operations before
the end of 1955 and disposed of all its assets and when the new share-
holders obtained control in 1956 it acquired and began to operate a
new business and no longer had the right to deduct from its 1956 profits
the losses sustained in 1954 and 1955, because these profits did not arise
from the business in the course of which the losses had been sustained.

APPEAL from a decision of the Income Tax Appeal
Board®.

The appeal was heard before the Honourable Mr. Justice
Fournier at Quebec.

.Raymond Decary for appellant.

Paul Boivin, Q.C. and Paul Ollivier for respondent.
159 D.T.C. 409.
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FourniEr J. now (September 14, 1960) delivered the fol- E@
lowing judgment: GARAGE
Henri
Dans cette cause, il s’agit d’un appel de la décision de la Brassaro
Commission d’Appel de 'Impdt sur le Revenu en date du LTEE
15 juin 1959, confirmant la cotisation du Ministre du Myisia or
NatioNaL
Revenu national du 3 mars 1958 par laquelle un impdt au Revenue
montant de $13,690.40 a été établi & 1’égard du revenu de g ;<o 1.

Iappelante pour I'année d’imposition 1956. —

L’appelante, dans son rapport de revenu pour l'année
d’imposition 1956, avait déclaré un profit net de $34,695.07
résultant de 'opération de son entreprise, mais elle avait
déduit de ce montant les pertes subies pendant les exercices
financiers de 1954 et 1955. Par contre, I'intimé en cotisant le
revenu de 'appelante n’a pas admis la déductibilité du mon-
tant des pertes subies. La Commission d’Appel de 'Impdt
sur le Revenu a confirmé cette cotisation. C’est 'appel de ce
jugement qui est présentement devant la Cour.

Les parties basent leurs prétentions respectives sur les dis-
positions de l'article 27(1) (e) (iii) (A) de la Loi de 'imp6t
sur le revenu qui étaient en force en 1956. Ces dispositions
se lisent comme suit:

27. (1) Aux fins du caleul du revenu imposable d’'un contribuable pour
une année d’imposition, il peut &tre déduit du revenu pour I'année ceux
des montants suivants qui sont applicables: . . .

(e) les pertes commerciales subies pendant les cinq années d'imposition
qui préctdent, et dans l'année qui suit, l’année d’imposition
mais . ..

(iii) aucun montant ne peut se déduire, & I'égard des pertes, sur le
revenu d’une année quelconque sauf jusqu’d concurrence du moindre
des montants suivants:

(A) le revenu du contribuable pour Pannée d’imposition provenant des
affaires dans lesquelles la perte a été subie.

Les faits qui ont été admis et établis par la preuve verbale
et écrite dans cette cause entrent-ils dans les cadres des dis-
positions citées et linterprétation de cet article de la loi?
C’est 13 1a question qui est soumise 4 la Cour. Dans ’affirma-
tive, les pertes subies en 1954 et 1955 seront déductibles dans
le calcul de 'impdt sur le revenu de V'appelante. Dans le cas
contraire, celle-ci faillira dans son appel.

Les faits d’abord. La Compagnie Ranger Motor Sales
Ltée fut incorporée en vertu de la Loi des Compagnies de
Québec le 22 mars 1922. Le capital-actions fut fixé 4 $60,000,
représenté en définitive par 450 actions privilégiées d’une
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valeur nominale de $100, 5%, non cumulatives et rache-
tables, et de 1,500 actions ordinaires de $10, total $60,000.
Les principaux objets des lettres patentes étaient 'exploita-
tion d’un commerce d’automobiles et d’un garage. Comme il

Minismss oF appert des déclarations d’'imp6t sur le revenu, ce genre

NATIONAL
ReveNuE

Fournier J.

d’affaires fut exercé 4 Lachine, dans la province de Québec,
avec profit de 1951 4 1953 et perte de $34,532.35 en 1954.

Le 18 décembre 1954, les directeurs de la compagnie, par
résolution, ont décidé de vendre 3 Durocher Automobile
Ltée les «stocks de marchandise comprenant les piéces et
accessoires d’automobile et de camion, ainsi que Pessence,
I'huile et autres fournitures et lubrifiants, les pneus et tubes
neufs selon 'inventaire; 'équipement et outillage du garage,
Pameublement et les accessoires de bureau; aussi deux
camions usagés.» C’est sans doute pour cette raison que
dans le bilan préparé par 'auditeur et approuvé par le con-
seil d’administration il est fait mention que la compagnie a
cessé d’opérer le 20 décembre 1954 et que dans la décla-
ration d’impdt sur le revenu de 1954, en date du 3 octobre
1955, le président certifie qu’il a examiné le rapport, y
compris les relevés et états y annexés, et qu'il est vrai,
exact et complet. Selon la preuve, la mention ci-dessus
aurait été faite pour avertir le Ministre du Revenu
national que la compagnie avait cessé ses opérations.
D’ailleurs, il ne restait plus &4 vendre qu’un certain nombre
d’automobiles usagées, dont la dernidre fut vendue & la
fin de I'été 1955, ce qui compléta la hqu1dat10n de l'inven-
taire. :

D’aprés la déeclaration d'imp6t de 1955, produite le 22
novembre 1956, les disponibilités se ¢composaient seulement
de comptes de banque s'élevant & $75.61; d’'un fonds de
réserve I.A.C. de $793.64; d’'un fonds de réserve G.M.A.C.
de $288 et de 1'impdt federal A recevoir, soit $788.38. Selon
Pétat des profits et pertes, les pertes se sera1ent elevees 3
$3,360.02. } ‘ : o

En somme, 4 la fin de 'année 1955 la compagnie avait
tout liquidé. Elle n’avait plus d’inventaire, d’outillage, de
mobilier de bureau, de marchandises, de fournitures, d’auto-
mobiles et elle avait abandonné le garage et son bureau
d’affaires. En d’autres termes, la compagnle avsut mls ﬁn
4.s0n entreprise et commerce. i T

i
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L’actif de la compagnie se composait des eréances déja 1960

énumérées; le passif, d'une dette pour avances faites par un Garaee
des actionnaires. Le ou avant le 13 janvier 1956, la com- BEEEAR;D
pagnie se départit de ses créances en faveur de son créancier LTEE
pour le compenser de ses avances. Toutefois, les lettres MiNises oF
patentes d’incorporation de la Compagnie Ranger Motor %ﬁ%‘;ﬁg‘
Sales étaient encore en vigueur, MM. Origéne et Florian —
P ournierJ.

Ranger et M'"° Hélcne Ranger étant les seuls propriétaires  ——
desactions émises, soit 1,147 actions ordinaires et 427 actions
privilégiées.

Le 13 janvier 1956, ces actionnaires ont vendu leurs
actions & M. Henri Brassard pour une somme de $1,500, ce
dernier devenant le seul propriétaire des actions émises de
Ranger Motor Sales Ltd. Le 24 janvier 1956, des lettres
patentes supplémentaires sont émises changeant le nom de
la compagnie en celui de Garage Henri Brassard Ltée et
changeant, de Lachine, P.Q., au village de St-Marc des
Carriéres, Co. Portneuf, P.Q., le lieu du siége social. Le
lendemain, soit le 25 janvier 1956, Henri Brassard a vendu,
cédé et transporté & la Compagnie Garage Henr1 Brassard
Ltée I'actif et le passif du commerce de garagiste et de vente
d’automobiles qu’il exploitait & St-Mare des Carriéres
moyennant une considération de $20,376.99, payable par
I'émission de 23" actions privilégiées & $100 chacune, soit
$2,300; 350 actions ordinaires & $10 chacune, soit $3,500, et
des billets .de l’acheteur représentant un montant de
$14,576.99, au taux de 5% I’an, & Henri Brassard. L’actif et
le passif de I’entreprise de Henri Brassard sont done devenus,
l'actif et le passif de la compagnie autrefois connue sous le
nom de Ranger Motor Sales Ltd., devenue maintenant le
Garage Henri Brassard Ltée. En achetant les actions d’une
compagnie, Henr1 Brassard voulait perpétuer sa propre
entreprise par Pentremise d’une corporation. Il eroyait que
cette maniére de procéder serait plus avantageuse pour
exploitation” de son commerce. I1 dévint le président et
gérant de la compagnie et prit charge de l'opération du
garage et du commerce d’automobiles et de camions.

I1 est admis que 'appelante fut la méme entité juridique
depuis sa création jusqu’a ce jour. Il est en preuve que
appelante, de 1951 & 1954, alors qu’elle était connue sous
le nom de Ranger Motor Sales Ltd. exploitait un garage et;
un commerce de voitures-automobiles et d’accessoires pour
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E@ automobile. I1 a été établi hors de tout doute qu’elle a cessé
%’;Rﬁgf d’opérer son commerce le 20 décembre 1954 et que pendant
Brassaro 1954 et 1955 elle a vendu son actif. Lorsque les actions sont
LTv*‘m- passées en d’autres mains, Uappelante a fait I’'acquisition
Mumvster or d'un autre commerce consistant dans I'opération d’un garage
TAMONAL ¢t d’une agence de vente d’automobiles et de camions. Elle
Fonmiors. & réalisé des profits en 1956, mais elle avait subi des pertes
— en 1954 et 1955. 11 s’agit donc de déterminer si le revenu
de I'appelante pour I'année 1956 provenait des affaires au

cours desquelles les pertes avaient été subies en 1954 et 1955.

Lorsque Henri Brassard fit I'acquisition des actions de
Ranger Motor Sales Ltd., I'appelante avait tout liquidé;
par conséquent, n’ayant plus de commerce, elle ne pouvait
pas vendre une entreprise commerciale qui avait cessé
d’exister. En fait, la transaction ne faisait que transporter
& 'acquéreur un certain nombre d’actions, ce qui lui permet-
tait de se servir du nom et des pouvoirs d’'une compagnie
limitée pour exploiter son propre commerce. I1 vendit donc
son commerce & l'appelante, recut, entre autres, la balance
des actions non émises et souscrites et devint le seul action-
naire et propriétaire de la Compagnie.

En résumé, 'appelante, sous un nouveau nom et ayant un
nouveau siége social, fait ’acquisition d’'une entreprise com-
merciale qu’elle commence & opérer avec de nouveaux
actionnaires, directeurs et officiers. Elle ne pouvait pas
recommencer ses affaires antérieures, ayant définitivement
discontinué l’exploitation de son commerce 3 Lachine et
ayant disposé de tout son actif. C’est donc autre entre-
prise qu’elle commence & opérer & St-Marc des Carrieres.
Les pertes subies par I'appelante en 1954 et 1955 par suite
de ses affaires sont-elles, d’aprés les dispositions de la Loi
de I'impdt sur le revenu et particuliérement de I'article
27(1)(e) (iii) (A), déductibles des profits qu’elle a réalisés
en 1956 et qui découlaient de son entreprise commerciale?

La Loi de I'imp6t sur le revenu, S.R.C. 1952, c. 148, art. 3,
décrete:

3. Le revenu d’un contribuable pour une année d’imposition, aux fins
de la présente Partie, est son revenu pour l'année de toutes provenances
3 Dintérieur ou & lextérieur du Canada et, sans restreindre la généralité de
ce qui précéde, comprend le revenu pour I'année provenant

(a) d’entreprise .
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Et Particle 4 dit: 1960

——
4. Sous réserve des autres dispositions de la présente Partie, le revenu  GARAGE

provenant, pour une année d’imposition, d’une entreprise ou de biens est JLENRI

Py ) . Brassarp
le bénéfice en découlant pour I'année. LThE

V.
. . , MINISTER OF
Ainsi done, le revenu d’un contribuable pour une année ~Narrowan

d’'imposition est son revenu pour cette année-13; et s'il Revenve
provient d’'une entreprise, c¢’est le bénéfice qui en découle Foumierd.
pour I'année. T

L’article 27(1) (e) (iii) (A) erée une exception & la régle
générale et donne le droit au contribuable de déduire de
son revenu pour l'année d’imposition les pertes subies
pendant les cing années d’'imposition qui précédent et
I'année d’imposition qui suit; mais I’exception ne s’applique
qu'en tant que les faits établis rencontrent les exigences des
termes expres de la disposition.

Autrefois, ’exception n’avait d’effet que si le contribuable
durant 'année d’imposition exercait 1a méme entreprise que
celle qu’il exergait pendant ’'année ou la perte avait été
subie. Aujourd’hui, sont déductibles les pertes subies lorsque
le revenu du contribuable pour I’année d’imposition provient
des affaires au cours desquelles les pertes ont été subies. 11
ne §’agit plus, comme sous ’ancienne loi de 'imp6t de guerre
sur le revenu, de I'exploitation de la méme entreprise com-
merciale pour bénéficier de l’exception de déduction des
pertes subies, mais du fait que le revenu du contribuable
provient des affaires au cours desquelles les pertes ont été
subies. , ‘

La cause du Ministre du Revenu National et Eastern
Textile Products Ltd.* a été citée, commentée et interprétée
par les procureurs des deux parties. Les faits de cette cause
et les remarques et conclusions de I'honorable J. T. Thorson,
président de la Cour de IEchiquier, seront certainement
utiles & la solution du probléme qui nous a été soumis.

I1 s’agissait d’'une compagnie qui manufacturait et vendait
des produits textiles. Elle opérait dans un local privé. Peu
aprés sa période fiscale en 1950, elle vendit son établissement
et conclut un arrangement avee Pacheteur par lequel celui-ci
entreprit de manufacturer ses produits, produits que la com-
pagnie continua & vendre. Elle s'engagea ensuite, avee une
autre compagnie, 3 acheter et & vendre des moteurs d’avions

1119571 C.T.C. 48; 57 D.T.C. 1070.
91991-0—2a
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et des parties et en 1951 elle en a effectué la vente avec
bénéfices. De plus, 1a compagnie a réalisé des bénéfices quant
& ce qui concerne ses ventes de textiles. Pendant les années
qui avaient précédé la vente de son usine, elle avait subi des

Mrnrster o pertes dans le cours de ses opérations et voulut déduire de

NATIONAL
REeVENUE

FournierJ.

ses proﬁts de 1951 les pertes qu’elle avait subies durant les
années précédentes. La Cour de PEchiquier en arriva & la
conclusion que la compagnie, ayant disposé de son entreprise
et cessé ses opérations et affaires en 1950, n’avait pas droit
aux déductions réclamées. A la page 58, le Président
Thorson dit:

. The right to deduct losses does not extend to a profit from an’
activity other than the business in which the loss was sustained. It seems
to me that it is contrary to the policy as declared in the section that a
taxpayer should have the right to deduct from his income for any taxation
year a business loss sustained in another year in a case where his income
is not from the business in which the loss was sustained. Thus, if he ceases
to carry on the business in which the loss was sustained and, therefore, does
not make any profit from it the right to deduct a business loss does not
enure to him. The purpose of the policy no longer exists.

Consequently, since the respondent ceased its manufacturing business
prior to 1951 and that was the business in which its losses in 1947, 1948,
1949 and 1950 were sustained, and it did not in 1951 make any profit from
such business but made it from something else, its case comes within the
limitation of subsection (ili) of Section 26(d) and it is not entitled to
deduct from its income for 1951, even its income from the sale of textiles
in that year, any of the business losses sustained by it in 1947, 1948, 1949
and 1950,

Si j’ai.bien compris les remarques du savant juge inter-
prétant les dispositions de l'article 26(d) (iii)—aujourd’hui
Particle 27(1) (e) (iii) (A)—, il pose le principe suivant: une
personne qui, opérant une entreprise commerciale, en fait
la vente ou dispose de tout son actif et cesse ses opérations,
ne peut réclamer la déduction des pertes découlant de
Popération de cette affaire des bénéfices qu’elle pourrait
réaliser de I'exploitation d’une nouvelle ou autre industrie,
méme si cette derniére est semblable 4 la premiére.

Je suis d’opinion que la régle indiquée par le Président
dans la cause citée supra, & Veffet que “the right to deduct
losses does not extend to a profit from an activity or business
other than the business in which the loss was sustained”,
est bien linterprétation des termes expreés de la disposition
de 1a loi qui est applicable au présent litige.
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Ayant considéré tous les faits qui ont été admis et prouvés, 1960

j’en suis arrivé & la conclusion que I’appelante avait cessé %mcm

, . . < . EN
Popération de son entreprise & Lachine, sous le nom de Bpseqsm
Ranger Motor Sales Ltd., avant la fin de "année 1955 et LTEE
qu'elle avait disposé de tout son actif. Avant le changement Movieres or
de son nom et du 1’1eu de son sidge social, elle s’tait départie RNATIONAL
de ses quelques créances en réglement de ses dettes. Lorsque _ ——

. . . N Fournier J.
de nouveaux actionnaires eurent pris le controle de la com- =
pagnie, elle fit 'acquisition d’'un nouveau commerce et en
commenca I'opération. Au sens des termes de la disposition
d’exception de la loi sous considération, qui doit &tre inter-
prétée strictement, elle n’avait plus le droit de déduire des
bénéficies résultant en 1956 de cette entreprise les pertes
subies dans ‘l'opération du commerce qu’elle exercait en
1954 et 1955, parce que des bénéfices ne provenaient pas

des affaires au cours desquelles les pertes avaient été subies.

Pour ces raisons, ’appel est renvoyé avec dépens.

Jugement en conséquence.

BeTwEEN: ) 1960
HARRY SILVERMAN .................. APPELLANT;  Feb.4
Sept. 22
AND

THE MINISTER OF NATIONAL

REVENUE . ..o, RespoNDENT.

Revenue—Income—Income taz—Bonus paid by real estate dealer to
obtain mortgage loans—Whether capital outlay-or deductible expense
—The Income Tax Act, RSC. 1952, c. 148, ss. 8, 4, 11(1)(cb),
12(1)(a) and (b).

Appellant was a member of a partnership which carried on the business
of buying and selling real estate. In December 1954 a property was
purchased for $9,000 and sold the following February for $12,500. Prior
to the sale the partners mortgaged the property to secure repayment
in five years of $4,200, and it was a term of the agreement of sale
that the purchaser, in payment of $4,200 of the selling price, should
assume the mortgage. Of the $4,200 the partners received $4,000, 2 $200
bonus being exacted by the mortgagee. The evidence did not disclose
what the money was used for or why it was borrowed.

A second property was purchased in November 1954 for $12,200 and sold
in February 1955 for $15,000. It too was mortgaged prior to sale to
secure repayment in five years of $6,500, and the assumption of the
91991-0—23a
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mortgage by the purchaser represented $6,500 of the selling price.
The proceeds of the loan were $6,000 after deduction by the mortgagee
of a $500 bonus. The evidence was that the moneys received were
applied in part payment of the balance of the purchase price by the
partnership. In calculating its trading profit for 1955 the partnership
deducted from its gross profit the bonuses of $700 as expenses incurred
in arranging first mortgages. In making the assessment the Minister
added back this amount on the ground that the bonuses were outlays
made to secure working capital the deduction of which is prohibited
by s. 12(1)(b) of the Income Tax Act.

The appellant appealed to this Court from a decision of the Income Tax
Appeal Board dismissing his appeal from the assessment.

Held: That the loan secured by the property in respeet of which a $500
bonus was paid while on its face not of a temporary nature could be
so regarded since the partners did not expect to have the property for
long and the assumption and retirement of the loan were in fact
provided for in the transaction-in which the property was sold.
Further the borrowed money was directly used to pay part of the
purchase price of a property acquired as a revenue asset and it did
not add anything of a permanent nature to the assets employed as
either fixed or circulating capital in the business.

2. That in the circumstances the money so borrowed was not used as
capital in the business in the sense in which the word “capital” is
used in 8. 12(1)(b) of the Income Tax Act.

3. That the $500 bonus was not a payment or outlay on account of capital
within the meaning of s. 12 (1)(b) and its deduction should be
allowed.

4. That with respect to the mortgage on which a $200 bonus was paid
the evidence did not show why the money was borrowed or what it
was used for and the taxpayer not having met the onus placed upon
him to satisfy the Court that the bonus was not incurred on account of
capital failed to establish any right to its deduction.

APPEAL from a decision of the Income Tax Appeal
Board.

The appeal was heard before the Honourable Mr. Justice
Thurlow at Toronto.

Charles Drukarsh, Q.C. and J. G. McDonald for appellant.

F.J. Cross and G. W. Ainslie for respondent.

TrUrLOW J. now (September 22, 1960) delivered the fol-
lowing judgment:

This is an appeal from a judgment of the Income Tax
Appeal Board dated September 28, 1955, dismissing an
appeal by the appellant against an assessment of income
tax for the year 1955. In making the assessment, the Minis-
ter added to the income of the appellant an amount of
$233.33, representing the appellant’s share of a sum of $700



Ex.CR. EXCHEQUER COURT OF CANADA 21

which had been deducted by the appellant in his computa- %9
tion of the profit of a partnership known as Pearl Realty, Swvermax
in which he had a one-third interest, and the issue in the yysmror

appeal is whether the appellant is liable to tax in respect of NaTioNaL

this amount. Reyex e
. . Thurlow J.
The partnership was formed in November, 1954 and car- o

ried on the business of buying and selling real estate in
Toronto until March 31, 1955, when it was dissolved. In
that period, three properties were bought and sold, the
transactions pertaining to two of such properties, namely
23 Cowan Avenue and 61 Beatrice Street, being in question
in these proceedings. Twenty-three Cowan Avenue, was
purchased for $9,000 on December 20, 1954, the date set for
completion of the purchase being December 31, 1954. The
property was sold on or about February 21, 1955 for $12,500.
In the meantime, on or about January 30, it had been mort-
gaged by the partners to secure repayment in five years of
$4,200 and interest at 65 per cent, and it was a term of the
agreement of sale that the purchaser, in payment of $4,200
of the selling price, should assume the mortgage. Of the
$4,200 so secured, the partners had received $4,000, the
remaining $200 being a bonus exacted by the mortgagee. As
to this transaction, the evidence shows that on February 2,
1955 the solicitor for the partnership sent to it a cheque for
$3,941.50, representing the proceeds of the loan, but there
is no satisfactory evidence as to what this money was used
for or why it was borrowed. In particular, the evidence
leaves me unsatisfied that the money was used to pay for
the property.

The property known as 61 Beatrice Street was purchased
on November 22, 1954 for $12,200 and was sold on Feb-
ruary 26, 1955 for $15,000. In the meantime, it, too, had been
mortgaged to secure repayment in five years of $6,500 and
interest at 6% per cent, and the assumption of the mortgage
by the purchaser represented $6,500 of the selling price. The
proceeds of the loan were $6,000, the remaining $500 being
a bonus exacted by the mortgagee. In this case the evidence
shows that the moneys received, less some legal fees, were
applied in part payment of the balance of the purchase
price payable by Pearl Realty when the purchase was com-
pleted on or about February 7, 1955.
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The evidence also shows that the appellant put $6,000 or

SILVERMAN $7,000 into the partnership as his share of its capital and
Mo o (08t the other partner was expected to put in somewhat

NATIONAL
REVENUE

Thurlow J.

more, but it is not clear how much he did in fact contribute.

In the trading account of the partnership for the period
from January 1, 1955 to March 31, 1955, which accompanied
the appellant’s income tax return for 1955, the receipts from
sales of the three properties were shown at $42,300, which
included the $12,500 and the $15,000 for which 23 Cowan
Avenue and 61 Beatrice Street, respectively, were sold, and
from the gross profit calculated after deducting the cost of
purchasing the properties and a sum for improvements and
repairs, there was deducted under the heading “Expenses”
an amount of $700 entitled “Bonus on arranging of First
Mortgages.” In making the assessment, the Minister added
back this amount, and the issue is whether he was right in
so doing.

The appellant put his case in two ways. He submitted
first that the $700 was never received by the partnership
and would never be received and that, although in the
method of accounting used the $700 had been included in
the receipts and then deducted, it would have been equally
accurate and in accordance with the requirements of the
Income Tax Acét not to include it in the receipts and not
deduct it. Secondly, he submitted that, if it was necessary
in computing income to include in the receipts the full
selling price of the properties, the $700 was properly
deducted. The position taken by the Minister was that the
full selling price of the properties must be brought into the
computation and accounted for and that the bonuses were
outlays made by the partners to secure working capital for
their business and were thus payments or outlays on account
of capital, the deduction of which in ecomputing income for
income tax purposes is prohibited by s. 12(1)(b) of the
Income Tax Act.

By s. 3 of the Income Tax Act, R.S.C. 1952, c. 148, it is
declared that, for the purposes of Part I of the Act, the
income of a taxpayer for a taxation year is his income from
all sources and includes income for the year from all busi-
nesses, and by s. 4 it is provided that, subject to the other
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provisions of Part I, income for a taxation year from a 1990
business is the profit therefrom for the year. Clauses (a) Smwverman
and (b) of s-s. (1) of s. 12 are as follows: MIN1GER oF

12. (1) In computing income, no deduction shall be made in respect of NaTIONAL
(a) an outlay or expense except to the extent that it was made or R{VEUE
incurred by the taxpayer for the purpose of gaining or producing Thurlow J.
income from property or a business of the taxpayer,  —
(b) an outlay, loss or replacement of capital, a payment on account
of capital or an allowance in respect of depreciation, obsolescence
or depletion except as expressly permitted by this Part,

In s. 11(1)(c) provision is, however, made that, notwith-
standing paras. (a), (b) and (h) of s. 12(1), interest on
borrowed money used for the purpose of earning income
from a business may be deducted, and by s. 11(1)(¢b) it is
also provided that a taxpayer may deduct an expense
incurred in the year in the course of borrowing money used
by the taxpayer for the purpose of earning income from a
business, but not including any amount in respect of a bonus
paid or payable to a person from whom the money was
borrowed.

It will be observed that the statute does not define what
is to be taken as the profit from a business, nor does it
prescribe how or by what method such profit is to be com-
puted, though it does contain provisions to which, for income
tax purposes, any method adopted is subject. However, since
what is declared to be the income from a business is the
profit therefrom for the year, the method adopted must be
one which accurately reflects the result of the year’s opera-
tions, and where two different methods, either of which may
be acceptable for business purposes, differ in their results,
for income tax purposes the appropriate method is that
which most accurately shows the profit from the year’s
operations.

Thus in Publishers Guild v. Minister of National Rev-
enue' Thorson P. said at p. 29:

What is basically to be determined under the Income War Tax Act
is the amount of “net profit or gain . . . received” by the taxpayer during
the year. It was established by the House of Lords in Sun Insurance
Office v. Clark, [19121 A.C. 443, that “the question of what is or is not
profit or gain must primarily be one of fact, and of fact to be ascertained
by the tests applied in ordinary business”. Thus, what is to be determined
here is, not whether the Department has accepted the accrual basis
system of accounting and rejected the instalment system, but rather which
system more nearly accurately reflects the taxpayer’s income position.

1[1957]1 C.T.C. 1; 57 D.T C. 1017.
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See also Minister of National Revenue v. Anaconda Amer-

Suverman ican Brass Ltd.! and Ken Steeves Sales Ltd. v. Minister of
Mmlis)"mn or National Revenue®.

NATIONAL
RevENUR

Turning now to the question whether the $700 must, in

Thuzlow I, the first instance, be included in the computation as a receipt

since it formed part of the nominal selling price of the two
properties, there being but two transactions to consider,
both of which were substantially completed in the account-
ing period, it would seem that the result ought to be the
same whether the method of computation used is that em-
ployed in the appellant’s income tax return or any other
logical method. If, however, instead of the nominal selling
price of the properties, one takes as the starting point of the
computation what was actually received, it becomes neces-
sary, in my opinion, to examine the transactions themselves,
in which the properties were sold, to see what was in fact
realized in them. It should here be noted that the trans-
actions in which the properties were mortgaged do not, in
my opinion, enter into the computation. The mortgaging
of the properties cannot be regarded as a partial disposal
of them, nor do the sums received from the mortgagees form
part of the proceeds of their disposal or become revenue
receipts of the partnership. In each case, however, when
the property was sold, the partners were liable for the mort-
gage debt, which included the bonus granted by them and,
when selling the property, the partners received a portion
of the purchase price in cash and a second mortgage for
another portion of it. There is no doubt that both the
amount received and the value of the second mortgage must
be brought into the computation. In addition, on each occa-
sion the partners obtained the purchasers’ undertaking to
pay to the mortgagee the sum which they were obligated
to pay to him. In my view, this undertaking was something
of value to the partners since, without it, they would have
been obliged sooner or later to find the money to discharge
their obligation and the purchasers’ undertaking relieved
them of the obligation to do. so. It seems to me, therefore,
that the actual receipts at the time of sale in each case were
made up of the cash and second mortgage received and a
contractual obligation as well, which prima facie was worth

119551 C.T.C. 311; 55 D.T.C. 1220.
2[1955]1 Ex. C.R. 108.
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to the partnership the amount outstanding on the first 1%
mortgage. Moreover, while the actual payment of the first Smvermax
v.
mortgage by the purchaser would probably not be completed yrrsrm or
for some years, so far as the partners were concerned in the NaronNaL
. . REVENUE

ordinary course of events there would be nothing more to ~ __
be done by them in any subsequent year to earn or obtain ThurlowJ.
this portion of the selling price of the property. This feature
distinguishes the case on its facts from that of Publishers
Guild v. Minister of National Revenue (supra). The amount
of the bonuses assumed by the purchasers accordingly, in
my opinion, forms part of the total amount to be accounted
for by the partners as receipts from the sales of the proper-
ties, and it thus makes no difference for the purposes of this
case whether what is taken as the starting point of the com-
putation is the nominal selling price of the properties or
what was actually received.

Having reached this conclusion, it becomes necessary to
consider whether the bonuses or either of them may properly
be deducted as expenses.

In Royal Trust Company v. Minister of National Rev-
enue* Thorson P., in discussing the approach to the
question of allowance of deductions under the Income Tax
Act, said at p. 42:

Consequently, if the correct approach to the question of whether a

disbursement or expense was properly deductible in a case under the
Income War Tax Act was the one which I have outlined, it follows,
a fortiori, that it is the correct approach to the question of whether an
outlay or expense is properly deductible in a case under the Income Taz
Act. Thus, it may be stated categorically that in a case under the Income
Tax Act the first matter to be determined in deciding whether an outlay
or expense is outside the prohibition of Section 12(1)(a) of the Act is
whether it was made or incurred by the taxpayer in accordance with the
ordinary principles of commercial trading or well accepted principles of
business practice. If it was not, that is the end of the matter. But if it was,
then the outlay or expense is properly deductible unless it falls outside

the expressed exception of Section 12(1)(a) and, therefore, within its
prohibition.

In B.C. Electric Railway Co. Ltd. v. Minister of National
Revenue® Abbott J., with whom the Chief Justice and
Fauteux J. concurred, said at p. 137:

Since the main purpose of every business undertaking is presumably
to make a profit, any expenditure made “for the purpose of gaining or
" producing income” comes within the terms of s.-12(1)(a) whether it be
classified as an income expense or as a capital outlay.

119571 C.T.C. 32; 57 D.T.C. 1055.
219581 S.C.R. 133.
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1960 Once it is determined that a particular expenditure is one made for
SILVERMAN the purpose of gaining or producing income, in order to compute income
v tax liability it must next be ascertained whether such disbursement is an

MINISTER OF income expense or a capital outlay. The principle underlying such a
NATIONAL  gigtinction is, of course, that since for tax purposes income is determined
ReveNuE . . . .

o on an annual basis, an income expense is one incurred to earn the

Thurlow J. income of the particular year in which it is made and should be allowed

—_ as a deduction from gross income in that year. Most capital outlays on
the other hand may be amortized or written off over a period of years
depending upon whether or not the asset in resepct of which the outlay
is made is one coming within the capital cost allowance regulations made
under s. 11(1)(a) of The Income Tax Act.

In W. E. Bannerman v. Minister of National Revenuet
Kerwin C.J., in delivering the unanimous judgment of the
Court, said at p. 564:

Under Section 12(1)(a) of the present Act it is sufficient that an
outlay be made or expense incurred with the object or intention that it
should earn income, but since in one sense it might be said that almost
every outlay or expense was made or incurred for that purpose, a line
must be drawn in the individual case depending upon the circumstances
and bearing in mind the provisions of Section 12(1)(b).

See also Evans v. Minister of National Revenue.?

In the present case, it was not contended that the deduc-
tion of the expense attending either of the two mortgages
was prohibited by s. 12(1) (a), and the matter falls to be
determined on whether the bonuses were outlays on account
of capital the deduction of which is prohibited by s. 12(1)
(b). This question, in my opinion, turns on whether or not
the borrowed moneys in respect of which the bonuses were
incurred were in faect used as capital in the partnership
business.

In The European Invesiment Trust Co. v. Jackson®
Romer L.J., referring to the judgment of the House of
Lords in Scottish North American Trust Litd. v. Farmer?,
said at p. 16:

The House of Lords, affirming the decision of the Court of Session
in Scotland, held that the moneys so borrowed were not sums employed
as capital in the trade, within the meaning of what then, I think, cor-
responded to Rule 3, Subrule (f). In point of fact, the money which
was held not to be capital—although it was capital, as I say, in the
sense that it was not income—was, really, what is frequently referred to
as circulating capital. But, again, it is impossible, I think, to treat the

decision of the House of Lords as laying down that capital, which is used
as circulating capital, is not capital within the meaning of Sub-rule (f).

1119591 S.C.R. 562. 2119601 S.CR. 391.
318 T.C. 1. 45 T.C. 693. :
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To start with, they did not, in terms, draw any distinction between 1960
circulating capital and fixed capital and, in the next place, they did not vam e
overrule, although they commented upon, the decision in the Anglo- .
Continental Guano Works v. Bell, reported in 3 T.C. 239, where money MINISTER OF
that, so far as I can see, was borrowed and used as a circulating capital, NarronaL
was treated as capital within the meaning of Sub-rule (f). The only con- REiNnE
clusion that I ean draw from those cases, therefore, is this, that, in each ThurlowJ.
case, it is a question of fact whether the capital money borrowed is or —_—

is not capital employed in the trade within the meaning of this sub-

paragraph, and if the Commissioners have decided, as a question of fact,

that it is, then this Court cannot interfere.

In the same case, Finlay J. had said at p. 11:

Now, here it seems to me that the principle may be stated in this
way: if you get a company dealing with money, buying or selling stocks
‘or shares, Treasury bills, bonds, all sorts of things, and if you get that
company getting, as such companies constantly do get, temporary loans
from their bank—accommodation, I suppose, for sometimes twenty-four
hours, or even less, sometimes for a good deal longer—if you get that
sort of thing, then the interest on that money, the hire, so to speak,
paid for that money, may properly be regarded as an expenditure of the
business, an outgoing to earn the profits. On the other hand, if the truth
of the thing is that by the payment of the interest the company does
not obtain mere temporary accommodation, day to day accommodation
of that sort, but does, in truth, add to its capital and get sums which
are used as capital and nothing else, then I think that in that case all
the authorities show that that deduction cannot properly be made.

In Ascot Gas Water Heaters Ltd. v. Duff* Lawrence J.
said at p. 176:

It appears, therefore, from those cbservations of Romer, L.J.,, that the
matter cannot be concluded by considering simply whether the sum in
respect of which the sum is sought to be deducted is fixed capital or
circulating capital, and it appears to me that the only true principle must
be the principle which is laid down by Finlay, J., and which is binding
upon me, no other decision or eriticism of his statement of the principle
having been brought to my notice. The principle, therefore, which the
Commissioners ought to have applied in each of these cases was whether
the sums in respect of which the commission .dealt with in these two
cases was payable, were sums which, although capital, were temporary in
their nature and might be regarded as an ordinary incident of- carrying
on the business of the Company.

In the case before Lawrence J., two sums were in issue,
one of which was a payment made by the taxpayer to
obtain a guarantee for indebtedness incurred for raw
materials purchased in the course of trading and the other
a payment made for a guarantee of a loan raised in order
to provide credit and reserves necessary for the expansion
of the business and the commissioners had held the first

124 T.C. 171
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sum so paid to be a proper deduction and the second to be
not a proper deduction. With respect to the latter,

Mg op Lawrence J. held that there was overwhelming evidence

NATIONAL
REVENUE

Thurlow J.

before the commissioners on which they might find, as
they had, that the latter sum was not deductible, and he
then proceeded as follows at p. 177:

In the other case there is much more difficulty, but the Commis-
sioners have in that case expressed their finding as a finding of fact
that the money was wholly and exclusively laid out for the purposes of
the business, and was a proper deduction. Having regard to the fact that
the commission was payable in resepct of a sum of money which was
raised in respect of the guarantee of the amount of an existing trade
debt, and the fact that that trade debt was very largely reduced in the
two years after the guarantee had been given, and the fact that the
parties were, according to the evidence, anxious that this loan should be
repaid as quickly as possible, I feel unable to say that there was no
evidence upon which the Commissioners might come to the conclusion of

‘fact which they did.

In Ward v. Anglo-American Oil Co. Ltd.* Singleton J.
expressed the distinction thus at p. 108:

It is unnecessary for me to deal further with the matter except to
say that bearing in mind the words of Lord Sumner and Lord Parker
in the case of Usher's Wiltshire Brewery, Limited v. Bruce, 6 T.C. 399,
and that which was said by Lord Justice Warrington in Atherton v. British
Insulated & Helsby Cables, 10 T.C. at page 182, I conceive the scheme
of that part of the Act and of Schedule D, which deals with profits or
gains from trade and deductions which can be made therefrom, to be
this: that one must arrive at profits or gains in the ordinary commercial
or business sense. Interest on ordinary bankers’ overdrafts which has arisen
for ordinary trading purposes is a legitimate deduction, because it is
money wholly and exclusively laid out or expended for the purpose of
trade. On the other hand, interest on an issue of notes, whether for one
year or for a longer period, may fall, and in the circumstances of this
case does fall, into an entirely different category. It seems to me to
savour much more of a capital nature or of some fund employed or
intended to be employed as capital, and I do not think the issue of notes
on which interest accrued would be regarded by business men as of the
same nature as facilities obtained for ordinary trading purposes.

In Bennett and White Construction Co. Ltd. v. Minister
of National Revenue® the Supreme Court of Canada con-
sidered a case under the Income War Tax Act wherein the
taxpayer had incurred expense in securing the guarantees
of its principal shareholders for its indebtedness to a bank

119 T.C. 94
2119491 S.CR 287; C.T.C. 1; 49 DT.C. 514.
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and held that the expense in question was an outlay or 1960
payment on account of capital. Locke J., with whom Smvermax
Rinfret C.J. concurred, said at p. 292: MINIER oF

I am of the opinion that expenditures such as these made by reason IE{;?EONI;‘EL
of the necessity of obtaining working capital are payments of the same N
nature. Thurlow J.

Rand J. said at pp. 202-293: T

The case for the company is that the payments were “wholly,
exclusively and necessarily” paid out to earn the income. In a remote
sense that is so; but the same can be said for almost every outlay in the
organization of the company. The conception of the statute however is
an earning of income through the use of capital funds which in one form
or another constitute the means and instruments by which the business
is prosecuted; but that providing or organizing them must be clearly
differentiated from the activities of the business itself has been lately
reaffirmed by the Judicial Committee in Montreal Coke and Manufactur-
ing Company v. The Minister of National Revenue, [1944] C.T.C. 94,
[1944] A.C. 126.

The acquisition of capital may be by various methods including
stock subscriptions, permanent borrowings through issues of securities, or
term loans; and ordinarily it should make no difference in taxation
whether a company carried on financially by one means or another. In
the absence of statute, it seems to be settled that to bring interest paid
on temporary financing within deductible expenses requires that the
financing be an integral part of the business carried on. That is clearly
exemplified where the transactions are those of daily buying and ‘selling -
of securities: Farmer v. Scottish Trust, [1912] A.C. 118: or conversely
lending money as part of a brewery business: Reid’s Brewery v. Mail,
[1891]1 2 QB. 1.

Now the Crown has allowed the deduction of interest paid to the
bank, and it must have been either on the footing that the day-to-day
use of the funds was embraced within the business that produced the
profit, or that the interest was within section 5, paragraph (b). But setting
up that credit right or providing the banking facilities is quite another
thing from paying interest; it is preparatory to earning the income and
is no more part of the business carried on than would be the work
involved in a bond issue. The lender might insist on being furnished
with premises near the scene of the works; it might exact any other
accommodation as the price of its willingness to provide funds; but all
that would be outside the circumference of the transactions from which
the income arises. Within the meaning of the Act, the premiums create
part of the capital structure and are a capital payment: Watney v. Mus-
grove, 5 Ex. D, 241. they furnish a credit apparatus to enable the
business to be carried on, and although they affect the distributable
earnings of the company, they do not affect the net return from the
business. That was the view of O’Connor, J. below and I agree with it.

Estey J. said at p. 296:

This was not a borrowing of money on a temporary or short-term
basis such as is necessary and incidental to the ordinary and usual trans-
actions in the course of the appellant’s business.

*  *x X
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The learned trial Judge held that the sums as borrowed were capital
and the evidence fully supports his finding.

MINItS)'.I‘ER or a0d at p. 209:

NaTroNAL
RevENUE

ThuEw J.

The appellant upon obtaining this line of credit was enabled to
complete its financial arrangements at the bank, which enabled it to
undertake the larger volume of business. Sums borrowed under such
circumstances are capital and the sums paid are not deductible under the
provigions of 6(1)(a).

In the present case, while the loan secured by the partners
by mortgaging 61 Beatrice Street was on its face not of a
temporary nature I think it may in the circumstances be
inferred that the partners expected to dispose quickly of
the property in just such a transaction as subsequently
occurred. From their point of view the borrowing can, I
think, accordingly be regarded as temporary since they did
not expect to have the property for long and the assumption
and retirement of the loan were in fact provided for in the
transaction in which the property was sold. Next it appears
that the borrowed money was not simply deposited in the
partnership bank account to be used as the day-to-day exig-
encies of the business might require but was directly used
to pay a part of the purchase price of the property itself,
a property which was undoubtedly acquired as a revenue
asset of the business. And in the ordinary course neither
this money nor anything representing it would again fall
into the hands of the partners or be capable of use by them
in their business. Though in being used to purchase a trad-
ing asset it was used as circulating capital is used, it would
not be used again in the way that circulating capital is
ordinarily used over and over again. Nor did this borrowing
expand or add anything of a permanent nature to the assets
employed as capital in the business. I am accordingly of the
opinion that the money so borrowed was not used as capital
in the business in the sense in which the word “capital” is
used in s. 12(1)(d) and that the bonus of $500 was not a
payment or outlay on account of capital within the meaning
of that clause. It follows that the bonus was properly
deductible in computing the profit from the partnership
business. Nor, in my opinion, is this conclusion affected by
8. 11(1) (¢b), which operates to permit the deduction therein
mentioned, whether it is prohibited or not by s. 12(1)(a),
(b), and (h), but does not itself prohibit deduction of an
amount the deduction of which is not prohibited by s. 12.
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On the other hand, with respect to the mortgage on 1960
23 Cowan Avenue the situation differs in that the evidence Smverman
does not show why the money was borrowed or what it Was yfrioms or
used for, and the burden being on the taxpayer to satisfy NaTioNan
the Court that the bonus which he seeks to deduct was not — ——
incurred on account of capital, even though the retirement ThurlowJ.
of the loan was provided for in the same way as for the
other loan, in the absence of satisfactory evidence that the
borrowed money was not used to provide fixed or working
capital for the partnership, I am of the opinion that the
appellant has not established any right to deduct the bonus.

The appeal will be allowed with respeet to the bonus on
the mortgage on 61 Beatrice Street only, and the assessment
will be referred back to the Minister to be revised accord-
ingly. The appellant is entitled to the costs of the appeal.

Judgment accordingly.

BETWEEN: " 1959
EDGAR LOISELLE ......oovneerannnne... SuppLiant; JOV-2 %

1960

AND ——

QOct. 6

HER MAJESTY THE QUEEN .......... ResPoNDENT.

Crown—Petition of right—Expropriation—Injurious affection to land—
Compensation—St. Lawrence Seaway Authority Act, R.S.C. 1952, c. 242,
8. 8(1), 10, 18(8)—Ezxchequer Court Act, RS8.C. 1962, c. 98, ss. /6, /9.

The suppliant, a garage operator, sought damages for loss of business and
injury to his property resulting from the construction of a canal and
locks on an adjoining property by the St. Lawrence Seaway Authority,
an agent of the Crown in the right of Canada. He alleged that such
construction resulted in the obstruction of the highway on which his
land abutted and necessitated a relocation whereby he was deprived
of access to the highway and his property left in a cul de sac. No land
of the suppliant was expropriate‘d for the purpose of the seaway.

Held: That the evidence established that the construction of the works of
the Authority, an agent of the Crown, rendered inevitable the conse-
quences of which the suppliant complained.

2. That the 8t. Lawrence. Seaway Authority Act, RS.C. 1952, c. 242, created
the St. Lawrence Seaway Authority and authorized it in the exercise
of its powers t0 acquire lands by expropriation and to pay compensa~
tion for lands injuriously affected by the construction of works erected
by it.
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1960 3. That in a case of injurious affection a claim for loss of business profits

LO?S'E_’LLE cannot be maintained. The damage or loss must be to the property

. itself and not in respect of any particular use to which it may from
THE QUEEN time to time be put. Beckett & Midland Ry. Co. L.R.3 CP. 82.

- 4. That the lands of the suppliant were injuriously affected by the works
erected by an agent of the Crown (the Authority) and for such
injuries the suppliant was entitled to be paid compensation as provided
by s. 18(3) of the 8t. Lawrence Seaway Authority Act.

Autographic Register Systems v. C.N.R. [1933]1 Ex. C.R. 152; Renaud et al.
v. C.N.R. [1933] Ex. CR. 230 at 234; Beckett v. Midland Ry. Co.
3 LR.C.P. 82; Metropolitan Board of Works v. McCarthy LR. 7 H1.
243, referred to.

PETITION OF RIGHT for the recover of damages
against the Crown for loss of business and injurious affec-
tion to suppliant’s land resulting from the construction of a
public work.

The action was tried before the Honourable Mr. Justice
Dumoulin at Montreal.

Frangois Dorval and M. 8. Yellin for suppliant.

André Sabourin, Q.C., Luc Couture and Roger Tassé for
respondent.

Dumovrin J. now (October 6, 1960) delivered the follow-
ing judgment:

Par cette pétition de droit, monsieur Edgar Loiselle fait
valoir que, depuis 1949, il exercait le métier de garagiste
dans le village de Melocheville, municipalité rurale sur le
parcours de la route nationale numéro 3, qui relie Mont-
réal et Valleyfield. Sise & 'une des entrées de Melocheville,
cette propriété était la premiére en direction de Valleyfield.

Loiselle nous apprend qu’il acquit le terrain en 1948 au
prix de $5,000, et que la construction de son garage aurait
colité approximativement $10,000.

L’acte d’achat corroboratif, piéce P-1, daté le 16 juin
1948, porte que <. . . cet emplacement est maintenant connu
et désigné comme étant partie de la subdivision du lot
numéro UN du lot originaire numéro TROIS CENT (Ptie
No. 300-1) des plan et livre de renvoi officiels de la paroisse
de St-Clément, comté de Beauharnois; mesurant quatre-
vingt-seize pieds de largeur par cent quarante-quatre pieds
de profondeur, mesure anglaise; borné, en front au sud-est
par le chemin public, . . .»

Attenante 3 ce garage, sur le lot n® 300-1, se trouve aussi
la maison de M. Loiselle.
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L’évaluation des propriétés du pétitionnaire par le con- 190
structeur Rosaire Gratton, dont la version orale est aussi Lorseiie
consignée dans la pitce littérale P-16, assigne & cette Tme Eitmmn
résidence et & ses dépendances, dépréciation déduite, une pymoulin J.
valeur de $9,761.80, avant le 30 juin 1957. -

<Le, ou vers le, 30 juin 1957, lisons-nous & l'art. 5 de la
pétition, «I’Administration de la VOIE MARITIME DU
SAINT-LAURENT,» «un mandataire de Sa Majesté, du
chef du Canada», selon I'expression usitée au para. (2) de
Part. 3 du chap. 242, Statuts revisés de 1952, <. . . dans
Vexercice de ses attributions et & l'occasion de la canali-
sation du Saint-Laurent, a bloqué complétement la route
nationale, et, en déviant la course, elle a isolé le commerce
du demandeur dans un cul de sac, lui causant ainsi des
dommages trés considerables;» en compensation desquels
le pétitionnaire réclame la somme de $85,000 et les intéréts.

Loiselle explique, a l'art. 3 de sa pétition que son poste de
commerce (garage) avait front alors sur la nationale 3,
conduisant de Montréal & Valleyfield, route <. . . trés
achalandée . . .» et qu’il <. . . y exploitait un commerce
florissants.

«L’Administration de la VOIE MARITIME DU SAINT-
LAURENT,» ajoute la pétition en son art. 13, «<ayant creusé
son canal sur la propriété adjacente & celle du pétitionnaire,
a obligé, par son fait, le Ministére de la Voirie de la Province
de Québec, & trouver un moyen de permettre & la circula-
tion routiére de franchir le Canal, soit par un pont, soit par
un tunnel, et peu importe la formule adoptée, les droits du
pétitionnaire sont atteints . . .» Une partie des vastes
propriétés de la Voie maritime est située, en effet, & l'est de
I'emplacement d’Edgar Loiselle (voir, entre autres, le plan,
piéce P-11), un mince intervalle de dix pieds séparant le
garage de la ligne de division (pétition, art. 7).

Aucune expropriation n’ayant été pratiquée sur le lot
300-1, les griefs allégués par le requérant, pour dépréciation
de la valeur de ses immeubles et perte d’achalandage com-
mercial, découlent uniquement de ce détournement de la
route nationale 3, dont j’essaierai de déduire les consé-

quences physiques et pécuniaires selon la preuve soumise.
91991-0—3a
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Le garage public et la résidence de M. Loiselle sont con-
struits sur une rue qui porte le nom de «Principales, avec
acces direct, avant le 30 juin 1957, & la grande voie carros-
sable Montréal-Valleyfield. Sur le graphlque de localisation,
piéce P-5, le témoin Loiselle a désigné par un «X» le site du
garage et par «Y» celui de sa maison. Ce poste de commerce
était affecté aux réparations «généraless, mais de fagon
beaucoup plus rémunératrice aux ventes d’huiles lubrifiantes
et de gazoline. A ce sujet, notons-le sans plus, Loiselle nous
apprendra que: «Autrefois [e.-a-d. jusqu’au 30 juin 1957],
ma clientéle passante, non résidente & Melocheville, repré-
sentait 75% de mon achalandage; depuis, cette clientéle est
tombée & 25% environ. Jadis, il me fallait trois employés,
un seul suffit maintenants.

Trois photographies (les piéces 6, 7 et 8), plusieurs devis
ou esquisses, mais particuliérement le plan P-11, facilitent
la compréhension des changements drastiques & I'état des
lieux, nécessités par le creusage du canal de la Voie maritime
du Saint-Laurent. ’

La réalisation de ce gigantesque projet dans la région de
Melocheville, a déterminé d’abord le sectionnement et la
fermeture de la nationale 3 & 68 pieds, direction nord-ouest,
du garage Loiselle, afin d’y aménager un canal de renvoi et
Pécluse appropriée, comme le laisse entrevoir la photo, P-6,
sur laquelle apparaissent aussi deux petits batiments de
contrdle. Une partie de ces ouvrages, correspondant & ce
qui était hier un élément de Vartére principale numéro 3,
en occupe dorénavant lassiette. Une cléture de broche,
faiblement imprimée sur P-6, et posée par les agents de
Pintimée & 70 pieds au nord-ouest de la propriété Loiselle,
interdit toute circulation au-dela.

M. Alphonse Gratton, de Westmount, ingénieur en chef
adjoint au ministére provincial de la Voirie, I'un des deux
signataires du plan P-11, dira que le canal secondaire ou de
renvoi et I’écluse connexe sectionnent l’ancien tracé de la
route nationale, reconstituée présentement & 600 pieds au
sud-est du garage d’Edgar Loiselle (ef. plan P-11), mais
sans aucune communication possible avee ce lot 300-1.

Désormais, tout piéton ou automobiliste qui se rendrait
au garage du pétitionnaire devra, au retour, rebrousser
chemin sur une distance de 1,500 pieds jusqu’au rond-point,
au sud-ouest du nouveau parcours de la route nationale 3.
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Loiselle témoigne que, par suite de ce bouleversement, «la 1960

clientéle est éloignée de mon garage au point qu’elle ne sait LOISELLE
pas ou il se trouves. TrE Qmmn

Je ne saurais mieux terminer ce chapitre des transforma- Dumoulin J.
tions radicales apportées 3 1’état des lieux par les manda-
taires de I'intimée qu’en référant aux photographies, P-7,

P-8 et au plan P-11, dont je résumerai les indications.

P-7 est une photo aérienne montrant, au nord-ouest, le
village de Melocheville avee, en aval, I’écluse du canal de
la Voie maritime. Sur cette piéce, Loiselle a tracé un «X» &
la hauteur de P’exutoire de renvoi, & 70 pieds de son terrain,
indiquant par une ligne continue l’assiette de l’ancienne
route 3, et, par des hachures, le nouveau chemin.

P-8, autre photographie aérienne, montre de facon trés
nette le canal principal et le seconda,lre ou de renvoi marqué
d’'un «X>.

Le grand plan P-11, dressé par les cartographes du minis-
tére de la Voirie, situe avec une précision absolue: a) le lot
300-1, et au moyen de deux rectangles rouges, le garage et
la demeure du pétitionnaire; b) la course, maintenant dis-
parue de la voie principale n°® 3, coloriée en rose; ¢) le rond-
point de raccord semblablement teinté, puis, d) la «<nouvelle
route n° 3», tracée & I’encre jaune avec ligne médiane verte.

Enfin, il est de notoriété publique, et la correspondance
déposée au dossier 1’établit, qu’un tunnel & deux pistes ou
tubes, ayant chacun 24 pieds de largeur, assure, sous le
canal, la continuité de la nationale 3, récemment construite.

L’intimée, par son plaidoyer de défeénse, nie les allégations
de la pétition de droit, ajoutant (art. 12) «qu’il n’existe
aucune atteinte défavorable (injurious affection) et que
le requérant n’a subi aucun préjudice ou dommage par suite
des actes de ’Administration de la Voie Maritime du St-
Laurent». Cette négation des faits est suivie, & lart. 13,
d’une défense en droit énoncant que: «...iln’y a aucun lien
de droit entre le requérant et l'intimée; le changement
d’assiette de la Route n° 3 a été décidé par le ministére de
la Voirie de la Province de Québec, lequel ministére a
juridiction sur ladite route n°® 3».

Ce dernier moyen, une sorte de mise en cause proprio
motu du ministére québécois de la Voirie, réapparait a la
p- 2 du mémoire ou factum de 'intimée. «C’est la provincey,
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1960 voyons-nous, «qui effectivement a déplacé, détourné et
Losmzz relogé la route; & ces fins, I’Administration n’a qu’effectué
TaE &mu certaing travaux ayant permis cette relocation suivant la
Dumoulin J. décision ou détermination de la province elle-méme, soit
—  du Ministre de la Voirie, en raison de P'approbation des
plans des travaux de la Voie Maritime . . .» Conclusion,
quelques lignes plus bas: «En conséquence, si I’Adminis-
tration est responsable, sa responsabilité n’est qu’indirecte
et ses travaux ne sont que la cause indirecte et trop loin-
taine de l'isolement ou atteinte défavorable dont se plaint
Loiselles.
Disposons immédiatement de cette tentative d’exoné-
ration en répondant & la question: Qui, en fait et en droit,
a rendu inévitable par ses actes le détournement de la
route n° 37
Le 11 janvier 1956, I’honorable Lionel Chevrier, alors
président de ’Administration de la Voie maritime du Saint-
Laurent, écrivait au ministre de la Voirie, ’honorable
Antonio Talbot, une lettre dont il importe de reproduire les
deux premiers paragraphes (piéce A):
Cher monsieur Talbot,

L’Administration de la Voie Maritime du Saint-Laurent est maintenant
préte 4 mettre 4 exécution ses plans pour la construction d’écluses dans la
section de Soulanges afin de relier le Canal hydraulique de Beauharnois au
Lac Saint-Louis. La construction des écluses exigera une réorganisation
des installations routiéres.

Notre administration est préte & assumer & elle seule le cofit du
détournement de la route N° 3 sous le canal au moyen d’un tunnel & un

seul tube avec route de 28 pieds et chaussée de 5 pieds, tel qu'indiqué sur
les dessins N° 4819 et 4731-12A.,

Le 21 février 1956, I’honorable Monsieur Chevrier écrit &
ce méme sujet au Premier Ministre de la Province de
Québec, ’honorable Maurice Duplessis. Je cite le troisiéme
paragraphe de cette lettre, piéce B:

Afin de hiter la solution de ce probléme, je suggére Varrangement
suivant:

1. L’Administration de la Voie Maritime du Saint-Laurent construira
un tunnel & deux tubes (deux routes de 24 pieds), tel qu’indiqué
sur les plans 4819 et 4731-13A déj4 en votre possession.

2. La Province de Québec contribuera la somme de $300,000 3 ces
travaux [qui, tel que dit & la pidce A, devaient cofiter $2,826,5011. .

3. L’Administration se rend responsable de lentretien du tunnel.
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Dans sa réponse & cette lettre, 'honorable Monsieur
Duplessis, le 16 mars 1956 (piéce C) précisait que:
Quant au tunnel, il est compris et accepté de part et d’autre:

(1) que I'Administration de la Voie Maritime du Saint-Laurent con-
struira un tunnel 3 deux tubes (deux routes de 24 pieds), tel
qu'indiqué sur les plans 4819 et 4731-13A qui nous ont été remis

N

lors de l'entrevue & mon bureau, & Québec, le 10 février dernier.
[ces deux plans furent préparés par les services techniques de
I'intimée].

(2) que la province de Québec apportera une généreuse [ce souligne-
ment n'est pas de moil contribution de $300,000.00 & la construction
de ce tunnel.

(3) que lentretien de ce tunnel sera & la charge et sous la responsabilité
de Administration de la Voie Maritime du St-Laurent.

Cette correspondance démontre bien que la cause, non
seulement immédiate, mais unique, du détournement de la
route nationale est spécifiée dans la lettre du 11 janvier
1956, de I'honorable Lionel Chevrier 4 I’honorable Antonio
Talbot (piéce A), et je répéterai cette phrase: «La con-
struction des écluses exigera une réorganisation des instal-
lations routiéres».

N’e(it été le creusage de ces écluses, appartenant 3 la
Voie Maritime, jamais ne se fiit soulevé le probléme du
déplacement de la route provinciale. Le gouvernement du
Québec aurait eu mauvaise grice—et, probablement, mau-
vaise cause—de vouloir géner la poursuite de ces travaux
d’envergure internationale. Il reste que 'acte d’'un «manda-
taires de l'intimée a rendu inéluctable les conséquences
dont se plaint le pétitionnaire.

Une loi particuliére, le chap. 242 des Statuts revisés du
Canada, 1952, crée <. . . une corporation appelée I’Adminis-
tration de la voie maritime du Saint-Laurent» (art. 3-1);
Pinvestit du pouvoir requis & la poursuite de ses objets (art.

10), par le moyen, entre autres, de I'expropriation (art. 18)..

Advenant une prise forcée de possession ou une <«atteinte
défavorables, 'art. 18(3) édicte que:

L’Administration doit verser une indemnité & 1’égard des terrains pris
ou acquis sous le régime du présent article, ou & I'égard des dommages
causés aux terrains défavorablement atteints par la construction d’ouvrages
établis par elle, et toute réclamation contre I’Administration, pour une
telle indemnité, peut &tre entendue et décidée en la Cour-de I'Echiquier du
Canada selon les articles 46 & 49 de la Loi sur la Cour de PEchiquier.

Les biens immeubles du requérant n’ayant été l'objet
d’aucune expropriation, il reste & voir, par ailleurs, s'ils
n’auraient point subi une certaine «atteinte défavorables,
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comme le prévoit la loi, en conséquence directe de travaux
exécutés ou rendus nécessaires par I’Administration de la
voie maritime.

Posons tout d’abord les principes qui devront guider cette
investigation. ‘

Dans son remarquable traité: “The Law of Expropri-
ation” (1954), 'honorable Juge Challies, de la Cour Supé-
rieure & Montréal, rappelle, & la p. 136, que:

The conditions that must be fulfilled to justify a claim for injurious
affection, if no land is taken, are well set forth by Angers J. in Authographic
Register Systems v. C.N.R. [1933] Ex. CR. 152, 155.

Ce quadruple facteur, feu le juge Angers, Pavait déja
consigné en francais, antérieurement & l'instance précitée,
dans la cause Renaud et al. v. Canadian National Railway
Co.*, ol nous lisons que:

Pour donner lieu & un recours en indemnité, quatre conditions sont
requises:

1. il faut que le dommage ait été causé par un acte autorisé par le
statut;

2. il faut que ce dommage provienne d’un acte qui, §’il n’efit pas été

2

autorisé par le statut, aurait donné ouverture & une action en
vertu du droit commun;

3. il faut que le dommage soit causé & limmeuble lui-méme, c’est-&~
dire que la construction de louvrage public le déprécie ou en
diminue la valeur; il ne peut &re question d’indemnité dans le
cas de dommage personnel ou au Commerce;

4, il faut que le dommage résulte de la conmstruction et non de
Texploitation de 'ouvrage public.

11 semble manifeste que la réclamation de Loiselle satis-
fasse d’emblée aux exigences de la premiére, de la seconde
et de la quatriéme condition.

En effet, un texte législatif autorise, inter alia, le creusage
de canaux, ouvrage qui, joint & la fermeture d’'un élément
de route nationale, efit été exorbitant du droit des individus
ou de l'autorité municipale. Et il n’est pas moins assuré
que la construction du canal de renvoi et de I’écluse, et non
leur utilisation, est le facteur déterminant du préjudice
pour lequel le requérant demande réparation.

119331 Ex. C.R. 230, 234.
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La troisiéme condition demeure seule en cause; elle ne 1960
peut avoir d’effet que si la construction de 'ouvrage public Lomseus

s . .. , . v.
déprécie ou mmgue.la valeur d’'un immeuble, sans aucune Tgg ey
acception du préjudice occasionné & la jouissance person-.. —

. Dumoulin J.
nelle ou aux avantages commerciaux. _—

L’actuelle pétition de droit, il convient de le répéter,
postule une indemnité de $85,000 pour perte d’achalandage,
mais généralement aussi pour atteinte aux droits et dépré-
ciation des biens du pétitionnaire (articles 10 et 13).

Informés, comme nous le sommes maintenant, des prin-
cipaux incidents du litige, il est compréhensible, sinon
admissible en droit, que Loiselle, commercant de son état,
ait mis en vive lumiére la perte de sa clientéle, et appuyé
moins sur la dévalorisation de ses immeubles, indépendam-
ment de leur destination mercantile.

Or, une jurisprudence constante, britannique et cana-
dienne, se refuse & indemniser le dommage infligé par la
contraction des affaires ou du chiffre des profits.

‘L’honorable Juge Anglin de la Cour Supréme du Canada
(et peu aprés juge en chef), se prononcant dans 'affaire
Canadian Pacific Railway Co. and Alberta Albin', & la
suite d’'une revue de doctrine anglaise et de décisions cana~
diennes sur un sujet analogue & celui qui nous occupe,
concluait que:

Under English law an award for loss of business profits in a case of
injurious affection cannot be maintained.

Dois-je joindre que le distingué juriste tenait que les
solutions apportées sur ce point par nos cours pouvaient.
g'inspirer du droit anglais.

C’est & cette opinion, je présume, que I'hon. Juge Angers.
entendait se conformer quand, dans la cause citée plus haut
de Renaud v. Canadian National Ry. Co., il s’exprimait
en ces termes (p. 235):

Il ne suffit pas que le propriftaire subisse quelque inconvénient ou
encourt quelque perte dans son commerce pour qu'il ait droit & une
indemnité; il faut que I'immeuble lui-méme, pour le propriétaire actuel on
pour tout autre, soit détérioré . ..

Puis ceci, quatre lignes plus bas:

Il ne faut pas que le dommage causé en soit un dont souffre le public
en général; ce dommage doit étre particulier & la propriété du réclamant.

1(1919) 59 Can. SC.R. 151, 161.
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Et la conséquence résumée & la p. 242:

En somme la doctrine aujourd’hui est bien établie et ne se discute plus;
il ne peut y avoir recours en indemnité que lorsque la propriété est
détériorée ou lésée, en d’autres mots, lorsqu’elle est dépréciée ou diminuée
en valeur, ou, selon Pexpression anglaise, tnjurivusly affected. Aucun recours
n’existe lorsqu’il n'y a qu'un inconvénient' dont souffre le public en
général.

Un précédent anglais, celui de Beckett v. Midland Rail-
way Co.l, dont I'dge vénérable n’obnubile pas la clarté, dans
un cas identique au nétre & toutes fins utiles, enseigne que:

... the damage complained of must be one which is sustained in respect
of the ownership of the property,—in respect of the property itself, and not
in respect of any particular use to which it may from time to time be put:
in other words it must . . . be a damage which would be sustained by any
person who was the owner, to whatever use he might think proper to put
the property . . . The property is to be taken in statu quo, and to be con-
sidered with reference to the use to which any owner might put it in its
then condition, that is, as a house.

Conformément & ces directives, sans mettre en ligne de
compte le métier du requérant, recherchons si Pouverture
d’un canal, le montage d’une écluse & proximité immédiate
du lot 300-1, la fermeture de la route nationale & 70 pieds
au-dela, 'enfouissement de cette propriété, naguere rive-
raine de la grand-route, au fond d’une impasse ou cul-de-
sac, recherchons, dis-je, si de pareilles perturbations,
imputables aux agents de I'intimée, ont pu se produire et-
laisser intacte la valeur réelle ou marchande du terrain, de
la maison et des batiments de Loiselle.

Au vral, cette recherche ne saurait étre ni longue ni ardue,
car poser la question c’est répondre, implicitement du
moins, & tous les points soulevés. Cest reconnaitre que les
inconvénients majeurs infligés au propriétaire ne se limitent
pas & «quelque perte dans son commerce”, ne sont pas du
genre de ceux dont souffrirait le public en général, mais, au
contraire, sont «particuliers & la propriété du réclamants,
et que limmeuble ainsi affecté souffre d’une indéniable
dépréciation «pour le propriétaire actuel ou pour tout
auftres.

Voudrait-on une corroboration tangible de ce préjudice
particularisé que la piéce P-2 ne laisserait pas de la pro-
curer. Nous y trouvons la constatation authentifiée le 26
mai 1956, de 'achat par Edgar Loiselle, au prix de $3,500,

1(1867) L.R. 3 C.P. 82, 94, 95.
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d’un emplacement en bordure de la nationale 3, «a deux 1960
milles de son ancien garages, afin, dira le réclamant, d’y Loxsmm
ériger un nouveau poste commercial. TrE QuEny

Par ailleurs, dans la cause de Metropolitan 1'30a7jd 0f Dumoulin J.
Works v. McCarthy, un arrét des tribunaux anglais, vidant —
un litige qui s’apparente de preés au nétre, Lord Penzance
écrivait que:

The question then, is, whether when a highway is obstructed, the
owners of those lands which are situated in a sufficient degree of proximity
to it to be depreciated in value by the loss of that access along the high-
way which they previously enjoyed, suffer especial damage “more than” and

“beyond” the rest of the public. It surely cannot be doubted but that
they do.

The immediate contiguity to a highway, commonly called frontage,
[c’était naguere le cas pour le lot 300-1], is a well known and powerful
element in the value of all lands in populous districts. Where frontage to
a highroad does not exist, propinquity and easy access to a high road are
equally undoubted elements of value in such districts, distinguishing lands
which have them from those which have them not. If, then, the lands of
any owner have a special value by reason of their proximity to any par-
ticular highway, surely that owner will suffer special damage in respect of
those lands beyond that suffered by the general public if the benefits of
that proximity are withdrawn by the highway being obstructed. And if so,
the owner of such lands appears to me to fall within the rule under which
an action is maintainable, though the right interfered with is a public one.

De tout ce qui précéde, les faits, la loi organique, 1a juris-
prudence, il me faut conclure que les travaux exéeutés par
les mandataires de Sa Majesté l1a Reine ont causé aux
immeubles du pétitionnaire ce tort sérieux qui astreint
Vinfracteur au paiement d’une adéquate indemnité, prévue
a Part. 18(3) du chap. 242.

Les biens immobiliers d’Edgar Loiselle, indépendamment
de toute affectation, ayant subi une dévalorisation appré-
ciable en argent, quel en sera l'indice réel?

Loiselle avait rapporté que: «Dans mon bout la canalisa-
tion n’a déterminé aucune plus-value des terrainsy. Il
n’était guére besoin de le signaler, pas méme dans le dessein
d’écarter hypothése compensative suggérée & l'art. 49 de
la Lot sur la Cour de UEchiquier.

Un courtier en immeubles, M. Guy Dansereau, de Port-
Masson, s’est rendu sur place afin de dresser une évaluation
de la propriété Loiselle dans sa condition présente. Danse-
reau, par ailleurs, a pris connaissance du rapport déposé au
dossier de la cause sous la cote P-16, par M. Rosaire Grat-

1(1874) L.R. 7 H.L. 243, 263.
91992-8—1a
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ton de Montréal, constructeur-évaluateur, dont il a entendu

LOI:EHE aussi le témoignage. Il corrobore les constatations consignées
Tae Queen dans l'expertise susdite ajoutant: «Je ne crois pas qu’il
Dumoulin J. Serait facile d’obtenir un prix de $10,000 actuellement pour

le garage Loiselles. Il importe de remarquer, et j’en ai
éprouvé I'impression trés nette, que I'expression®<«garages
englobait, dans opinion du témoin, la résidence et les
dépendances.

Six mois auparavant, soit & la fin de mai 1959, Guy
Dansereau occupait encore les fonctions de gérant d’'une
compagnie de finance 4 Beauharnois, prés de Melocheville.
I1 affirme qu’en cette qualité de financier, il n’aurait pas
avancé $100 & M. Loiselle sur le crédit de ses immeubles:
«parce qu’ils sont commercialement dévalorisés au com-
plet». L'exagération péjorative ici est flagrante, car la dépré-
ciation, si importante soit-elle, ne saurait étre totale.

Les indications fournies oralement par Rosaire Gratton,
et réitérées avec de plus amples détails dans la piéce P-16,
constituent 'apport basique et suffisant pour liquider les
dommages-intéréts. Je résume ce relevé comptable que l'on
pourra relire plus au long & la piéce P-16.

Le terrain: Superficie totale de 14,283 pieds carrés. Valeur

avant les travaux de canalisation, 4 raison de
$0.50 le pied carré: ....ceieeiiiieieienieiannn $7,141.50

Le garage: 30 pieds de front par 50 en profondeur et 15
en hauteur; 22,500 pieds cubes, & $0.60 du pied,
donnant une valeur de $13,500, moins la dépré-
ciation depuis 1948, computée & 10%, soit $1,350,
laissant un reliquat utile de ..........ceouve.. $ 12,150.00

Cabinet d’aisance: Adjacent au garage; profondeur:
10 pieds par 6% en front et 12 de haut; 780 pieds
cubes, évalué, aprés dépréciation, calculée tou-

jours, depuis 1948 et au taux de 10%: ......... 500.00
Entrepét & marchandises: Situé a Varriére du garage;
900 pieds cubes; valeur dépréciée: ............ 500.00

Fosse a réparations (Repair Pit): Creusée dans le roc;
épaulements de béton; munie d'un dispositif
pour ajustage des roues; évaluée, dépréciation
déduite, A: ...ievieriiiiieiiieit i rieisaas 600.00
Piston hydraulique pour lubrification: (Hydraulic Hoist).
Soit un cric hydraulique, avec rainures pour rails
de soutien; évalué &: ............ PN + 400.00
$ 14,150.00
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Le garage avec ses dépendances et accessoires auraient E‘f
done, selon les chiffres incontestés de M. Gratton, une Lorseire
valeur de $14,150, le terrain étant porté & $7,141.50. Voyons Tz almmx
maintenant ce qu’il faut penser des autres construetions. Dumoulin J.

La résidence: Comprenant un cubage de 14,215 pieds—maison
neuve—avec lambris extérieurs en papier-brique; toit en
bardeaux d’asphalte; cheminée en blocs de ciment;
porche en fagade, couvert; galerie grillagée; 5 chambres
et une trés grande cuisine; une chambre de bain; carré
de la bhtisse principale (pidce sur pitce) de douze pouces
(12") d’épaisseur, décoration & I'émail, évaluée 3 $0.60
le pied cube; dépréciation déduite depuis 1948: ........ $ 8,529.00

Dépendance: Un cubage de 3,082 pieds, valant, & raison de $0.40
le p.c. aprés dépréeiation: .........iviciiiieiiinennnns 1,232.80

Garege privé: En bois; volume total: 2,195 p.c., valeur dépréciée: 800.00
’ $ 10,561.80

Soit pour la résidence, dépendance et garage privé, une
valeur résiduaire de $10,561.80 qui, additionnée avee celles
du terrain, du garage et constructions annexes, forment un
total de $31,853.30.

J’ignore si le piston ou crie hydraulique, affermi & sa base
dans le ciment du plancher peut étre enlevé utilement.
Dans le doute, je dois m’abstenir et n’accorder rien.

En P'oceurrence, le lot 300-1 et ses constructions diverses
sont resserrés dans une sorte de cercle vicieux. Selon les
témoignages, du reste non contredits, le garage commercial
nuit & la maison auprés de qui n’entendrait acquérir que
celle-ci; la maison, par choc en retour, nuisant au garage
pour qui, et on ne sait trop dans quelle vue, désirerait
acheter ce seul batiment.

Tout considéré et attentivement pesé, jestime que le
terrain, la résidence, la dépendance attenante et le
garage privé sont «défavorablement atteintsy (injuriously
affected), dans la proportion de moitié de leur valeur telle
qu’elle était le, et avant le 30 juin 1957; quant au garage
commercial avec ses dépendances et accessoires fixés a
perpétuelle demeure, le coefficient de leur dépréciation,
depuis la méme date, ne saurait &tre inférieur aux deux
tiers de leur valeur.
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Appréciées en argent ces proportions de dévaluation

LOIS&ELLE donnent des montants de:

THE QUEEN Poyr lg terrain: 509% de $7,141.50, soit une indemnité de: ...... $ 3,570.75
Dumoulin J. Powr la maison, etc.: 50% de $10,561.80, soit une indemnité de:  5280.90

Pour le garage, etc.: 665% de $13,750, soit une indemnité de: ... 9,166.67
$ 18,018.32

La compensation globale se totalise done & cette somme
de $18,018.32.

Un dernier mot. Comme il ne m’est pas loisible d’indem-
niser spécifiquement le garagiste Loiselle pour perte de
clientéle et diminution corollaire du volume de ses affaires,
je ne puis faire état de la piéce P-17, 'audition de ses livres,
par M. A. Lavigueur, comptable acerédité, qui atteste une
moyenne annuelle de profits réels de $6,347.10 durant la
période quinquennale 1952-1956.

Par tous les motifs qui précédent, cette Cour ordonne et
décide que le pétitionnaire a droit de recouvrer de Sa
Majesté la Reine la somme de $18,018.32, étant une partie
du recours sollicité dans sa pétition de droit, avec I'intérét
4 5% l'an depuis le 30 juin 1957, et les frais & taxer.

Jugement en conséquence.
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BerweenN:

THE MINISTER OF NATIONAL REV-

ENUE ... APPELLANT;

CLAUDE ROUSSEAU ................... RESPONDENT.

Revenue—Income—Income tax—Credit balance not a “payment” or
“receipt” subject to tax—The Income Tax Act, RS.C. 1952, c. 148,
8s. 2(3), 8. 4, 6, 6, 11(6)(9)(11) and 24.

By resolution of a company of which he was a shareholder, president and
managing director, a taxpayer was authorized to be paid an annual
salary of $10,000, and as owner of a building leased to the company,
an annual rental of $12,000. In his income tax return for 1954 the tax-
payer declared his annual income to be $22,000. The Minister added to
the declared income, capital allowance on the taxpayer’s car and cer-
tain travelling expenses paid by the company. By notice of objection
the taxpayer alleged that the additions were not justified because
although he had declared an income of $22,000 and paid income tax
thereon he had received but $15,265.86 in cash and the balance con-
stituted a credit on the company’s books. The taxpayer’s appeal to the
Income Tax Appeal Board was allowed in part. The Minister appealed
from the decision and the taxpayer cross-appealed.

Held: That the general rule under the Income Taxr Act is that in the
absence of express provision to the contrary only income paid or
received is taxable. The fact that a taxpayer is credited with a balance
owing him on a company’s books does not constitute a payment nor
a receipt within the meaning of the Act. Capital Trust Corporation Lid.
v. Minister of National Revenue [1936] Ex. C.R. 163, affirmed by [1937]
S.C.R. 192; Gresham Life Assurance Soctety Ltd. v. Bishop [1902] AC.
287 at 296.

2. That as to the exceptions to the rule, s. 6 refers to interest and income
from partnerships or syndicates, and s. 24 to securities in' satisfaction
of income debts, and neither provision applies to the facts in the instant
case. Other than these exceptions a tax cannot be levied on debts so
long as they remain unpaid. ‘

3. That under s. 5(b) (v) the taxpayer was not entitled to deduct the dis-
puted travelling expenses as they were personal disbursements.

4, That the taxpayer having failed to prove he met the requirements of
subsections (6) or (9) of s. 11 was not entitled to capital car allowance
under s. 11(11) of the Act.

APPEAL and cross-appeal from a decision of the Income
Tax Appeal Board.!

The appeal was heard before the Honourable Mr. Justice
Fournier at Quebee.

Paul Boivin Q.C. and Paul Ollivier for appellant.

1(1958) 58 D.T.C. 631; 20 Tax A.B.C. 333.
91992-8—2a
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Bﬁ‘f Louis N. LaRoche for respondent.

MbIINISTER of  FournNiEr J. now (October 11, 1960) delivered the follow-
ATIONAL

REVENUE ing judgment:

ROUSSEAU . . .
— Dans cette cause, le Ministre du Revenu national en

appelle du jugement de la Commission d’Appel de I'Impot
sur le Revenu en date du 19 aofit 1958 qui confirme en
partie 'appel de Claude Rousseau relativement 3 la cotisa-
tion de son revenu, pour fins d’impdt, provenant de son
salaire et de loyers pour I'année d’imposition 1954.

L’appelant a déterminé la cotisation en se basant sur la
déclaration d’impdt sur le revenu de 1'intimé et celle de son
employeur, The Electrical Manufacturing Company Lim-
ited. I’intimé est actionnaire, président et gérant de cette
compagnie. Son salaire, autorisé par résolution de la cor-
poration, est de $10,000 par année. A titre de propriétaire
de I'édifice loué & la compagnie pour la manufacture de ses
produits il a droit & un loyer annuel de $12,000.

Dans sa déclaration d’'impdt sur le revenu pour ’'année
d’'imposition 1954, son revenu net déclaré est de $22,000.
Par avis de cotisation, 'appelant a signifié &4 I'intimé qu’il
portait le revenu net & $23,440.76 par I'addition au montant
déclaré ‘des montants de $561.89, $175 et $703.87 comme
rémunération additionnelle, dépenses de voyage, usage de
son automobile pour les fins des affaires de son employeur
et dépréciation de sa voiture-automobile. I’intimé dans son
avis d’opposition allégue que les additions & son revenu ne
sont pas justifiables, vu que ces montants, bien que chargés
par lui & The Electrical Manufacturing Company Itd.,
n’avaient pas encore été recus par lui. De plus, nonobstant
le fait qu'il avait déclaré un revenu de $22,000 et avait
payé limpdt sur ce montant, il n’avait recu de son
employeur que la somme de $17,824.85. Par avis de nou-
velle cotisation, I'appelant a avisé I'intimé qu’il avait cor-
rigé sa premiére cotisation en remplacant le montant de
$561.89 comme autre rémunération par le montant de $375
et en désallouant la dépréciation de l'automobile de
$496.13. Le: revenu net, au lieu d’dtre $23,440.76, est main-
tenant $23,750.. .
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L’intimé a appelé de ceite cotisation & la Commission Bﬁf
d’Appel de I'Imp6t sur le Revenu, qui a maintenu ’appel Ministez or
en partie et a déféré le dossier au Ministre du Revenu TemoNal
national, afin qu’il émette une nouvelle cotisation. C’est de RooamsT

cette décision que le Ministre en appelle & cette Cour. —_
Fournier J.

A Tappui de son appel il invoque les articles 4 et 5 de la —
loi et soumet que l'intimé, ayant droit pour 'année d’im-
position 1954 4 un salaire de $10,000 et & un loyer au
montant de $12,000, a effectivement recu de son employeur
et locataire, The Electrical Manufacturing Company Lim-
ited, et touché ce montant de $22,000 en 1954. Il a recu en
espéces au moins $15,265.86 et un compte personnel qu’il
avait avec la compagnie, et sur lequel il pouvait tirer 3
volonté, a été crédité de la différence entre cette somme de
$22,000 et le montant regu en espéces.

Par contre, I'intimé prétend qu’au sens des articles 3(c)
et 5 de 1a loi il n’a touché que $15,263 de son revenu déclaré
et qu’il n’a pas recu la somme de $6,737 qui était inscrite &
son crédit & la fin de I'année 1954 dans les livres de la
compagnie, son employeur.

Je crois que les articles 3, 4, 5 et 11(6) ou (9) de la Loi
de I'impdt sur le revenu, S.R.C. 1952, c. 148, et modifica-
tions, sont applicables & la présente cause. Les dispositions
de Varticle 3 indiquent les sources du revenu d'un con-
tribuable pour une année d’imposition.

3. Le revenu d’un contribuable pour une année d’imposition, aux fins
de’la présente Partie, est son revenu pour Pannée de toutes provenances

3 Vintérieur ou & Vextérieur du Canada et, sans restreindre la généralité
de ce qui précéde, comprend le revenu pour Yannée provenant

a) d’entreprises,
b) de biens, et
¢) de charges et d’emplois.

Le revenu déclaré par l'intimé provient de son salaire
-comme gérant de manufacture de la compa.gme qui 'em-
ploie et du loyer -d’un immeuble qu’il loue & la méme
compagnie pour les fins de son industrie. Ce sont donc les
dispositions de T'article 3(b) (¢) qui s'appliquent & son
revenu de biens et & son salaire comme employe Quant au
revenu provenant de b1ens Tarticle 4 dit:

. 4. Sous reserve des autres dispositions de la presente Pa.rtle, le revenu
‘provenant, pour une aunée d’imposition, . . :'de biens est le bénéfice en
découlant pour 'année (is the profit. t}xerefrom for the year).

91992-8—23a
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1960 Les mots «sous réserve des autres dispositions de la
MINISTER OF presente Partiey prévoient que les déductions mentionnées

NATIONAL y
Rovence & larticle 2 (3) s’appliquent au revenu provenant de biens
Rovasgay &b déterminent «le bénéfice en découlants. L’article se lit:
R 2(3)- Le revenu imposable d'un contribuable pour une année d’imposi-

FournierJ. tjon est son revenu pour 'année moins les déductions permises par la sec-
tion C (ca.lcul de I'impét).

Pour ce qui concerne le salaire ou autre rémunération
de I'intimé comme employé de la compagnie, c¢’est P'article
5 qui s’applique. Je cite:

5. Le revenu provenant, pour une année d’imposition, d’'une charge

ou d’'un emploi est le traitement, salaire et autre rémunération, y compris
les gratifications, que le contribuable a touchés dans I’année, plus . . .

11 s’agit donc de déterminer si les faits ayant été admis

et établis dans cette cause entrent bien dans le cadre des
- dispositions susmentionnées et de celles de Particle 11 (6)
ou (9).:

Il est vrai que l'intimé est 'employé d'une corpbration
et qu’il loue un immeuble & son employeur. Dans sa
déclaration d’'impdt sur le revenu pour I'année d’imposition

11954, il a déclaré qu’il avait droit de recevoir de son
employeur et locataire, tant & titre de salaire qu’a titre de
loyer, un montant de $22,000 par année. Toutefois, il est en
preuve qu’il n’a touché ou regu en espéces qu’une somme
de $15,263 et que la balance de $6,737 avait été créditée &
son compte dans les livres de comptablhte de son employeur
- et locataire.

L’appelant soumet que, par suite du fait que la somme
de $6,737 a été portée dans les livres de la corporation & un .
compte personnel de I'intimé, il avait touché ou regu le total
de son salaire et de son loyer pour ’année 1954. Du moment

-que le montant ci-dessus avait été mis & la disposition de
Tintimé, ce montant de $6,737 ne représentait plus du
salaire ou du loyer. dfi mais constituait une créance de
Pintimé et une obligation ou dette de la corporation. Il
‘g’ensuivrait que le ‘revenu du contribuable devrait étre
‘considéré  comme ayant été touché ou regu en espéces et,
partant, une créance en faveur de l'intimé. Est-ce le sens
‘qu’il faut donner aux dispositions de la loi sur lesquelles
P’appelant base ses prétentions?
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D’autre part, 'intimé prétend que ee montant qui n’a’ 13@'
pas été touché ou recu ne devrait pas étre considéré dans Ministee or .
le caleul de son imp6t sur le revenu pour Yannée 1954, parce 1‘1{‘;?,‘;’1?{,*;
qu il n’a pas été recu durant ’année d’1mpos1t1on L’entrée RoTosmAT
dans les livres de la compagnie n’est qu'une reconnalssance —
que cette derniére, & la fin de l'année 1954, devait’ & Fournier J.
P'intimé une balance de salaire et de loyer de $6,737. Par
conséquent, au sens des articles 3, 4 et 5 de la loi cette
opération comptable de la compagnie n’a pas pour effet
d’établir que V'intimé a touché ou recu tout le salaire et le
loyer qui devaient constituer son revenu pour 1954.

II' n’y a pas de contradiction quant au montant du salaire -
et du loyer déclaré par 'intimé et cotisé comme revenu de
I'intimé, ni du montant regu en espéces par ce.dernier et de
la balance créditée 3 son compte personnel par la .com-
pagnie. Il appert que la compagnie, n’ayant pas les 'moyens
de rencontrer toutes ses obligations, retenait depuis- plu-
sieurs années un certain montant qu’elle devait & sen
employé. Mais V'intimé, -chaque année, payait impdt sur:
le montant du salaire et du loyer. Durant I'année 1954,
la compagnie a crédité dans ses livres au compte personnel;
de Yintimé la somme de $22,000. Effectivement, celui-ci, -
durant lannée en question, n’a touché ou retiré que
$15,263.86 & titre de salaire, loyer ou vieilles dettes. La’
balance est demeurée & son crédit. A quels item cette
balance était-elle applicable, je V'ignore. o

En principe, c’est le revenu touche ou recu qui est
imposable. Il est vrai que la loi a décrété des exceptions &
cette régle générale, mais en Pabsence de dispositions.
expresses je crois que c’est la régle générale qui doit étre
appliquée au calcul de 'imp6t. Dans le cas actuel, il y a’
eu discussion sur le sens du mot «touché> mentionné dans
I’article. Ce mot est synonyme de regu. D’ailleurs la version
anglaise de la loi se sert du mot “received”. Les mots
«recevoirs et «recus ont.été considérés dans de nombreuses.
causes, entre autres celle de Capital Trust Corporation
Limited et al. et The Minister of National Revenue.

Un exécuteur testamentaire devait recevoir $500 par mois:
comme rémunération’ pour ses services. Pendant plus de.
deux ans aprés la mort du testateur, il négligea de toucher

1119361 Ex. C.R. 163.
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la rémunération mensuelle. En 1927, il a touché le montant
accumulé qui lui était dfi et par la suite il recut le montant
de $500 par mois jusqu’s sa mort. Le Ministre établit la
cotisation en se basant sur le montant global recu en 1927
. . . En appel devant la Cour de ’Echiquier, le préambule
de la décision rendue par le juge Angers se lit ainsi:

Held: That the remuneration of $500 per month to J. M. as provided
for in the codicil was in payment of his services as executor and not g gift

or bequest, and therefore taxable under the Income War Tax Act, R.S.C.
1927, c. 97.

2. That the Income War Tax Act assesses income for the yeir in which
it is received, irrespective of the period during which it is earned or
accrues due.

Cette décision fut confirmée par la Cour supréme du
Canada’.

Dans la cause de Gresham Life Assurance Society Lim-
ited et Bishop®, Lord Lindley, traitant du sens du mot
¢reguy ou “received”, dit (p. 296):

. . . to constitute a receipt of anything there must be a person to
receive and a person from whom he receives, and something received by
the former from the latter, and in this case that something must be & sum

of money. A mere entry in an account which does not represent such a
transaction does not prove any receipt, whatever else it may be worth.

Le juge Rowlatt, un des plus grands juristes en matiére
fiscale, a déja dit:

Now one must, I think, remember this, that receivability without
receipt for the purpose of Income Tax is nothing at all. There is no Income
Tax or Super-tax upon a good debt or upon the value of a moderate debt.
I am not speaking, of course, of mercantile accounts where these things are
brought in, or anything of that sort; but there is no such thing as Income

Tax upon g debt until it is paid. Leigh v. CI.R., [1926-1927]1 11 T.C. 590,
595 in fine.

Dans le cas actuel, il y avait une personne qui devait
recevoir et une personne de qui elle devait recevoir. Ce
qu’elle devait recevoir était une somme d’argent en paie-
ment de son salaire et du loyer de son immeuble. Le fait
qu’elle a été créditée de la balance qui lui était due ne con-
stitue pas un paiement au sens de la loi, non plus qu’un regu
suivant les dispositions citées & la Cour.

1119371 SC.R. 192. 2[1902] AC. 287.
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Si le 1égislateur avait voulu inclure dans le revenu d’un

contribuable les montants recevables pour salaire ou loyer, Muvsrar or
110 . . ’ ’ 1 19 +,  NATIONAL
il Paurait mentionné expressément, tout comme il 1'a fait Reygyus

pour les intéréts et bénéfices de syndicats ou sociétés. p v
I/article 6 couvre ces cas; je cite: —
. ) . . Fournier J.
6. Sans restreindre la généralité de l'article 3, doivent &tre inclus dans _—
le caleul du revenu d’un contribuable pour une année d’imposition

b) les montants regus ou & recevoir dans I'année (selon la méthode
que suit réguliérement le contribuable dans le calcul de ses béné-
fices) & titre d’intéréts, ou & compte ou au lieu de paiement, ou
en acquittement d’intéréts;

¢) le revenu que le contribuable a tiré d'une société ou d'un syndicat
pour l'année, qu’il ’ait touché ou non pendant l’année;

1960
——

Rien de tel n’est prévu dans la loi concernant les salaires
ou les loyers. Il y a bien l'article 24 qui traite des titres en
acquittement de dettes & 1’égard du revenu, mais je ne
crois pas que les dispositions de cet article soient appli-
cables aux faits de la présente cause. Le contribuable n’a pas
regu un titre ou autre droit ou un certificat ou autre preuve
de dette, en totalité ou en partie, & titre de remboursement
du paiement de son salaire ou de son loyer. La compagnie,
incapable de rencontrer toutes ses obligations, pour les fins
de sa comptabilité, la préparation de son bilan et de sa
propre déclaration d’impdt, a ouvert un compte dans ses
livres indiquant les montants dus & l'intimé et a porté ces
montants au débit de ses opérations. Ces entrées dans les
livres de la compagnie, dans mon opinion, ne peuvent
constituer, au sens des articles cités par les parties, un titre
en acquittement de dettes ou un regu par I'intimé pour les
montants dus. Je ne crois pas que la méthode suivie par
The Electrical Manufacturing Company Limited puisse
affecter la position légale de I'intimé. Le montant de $6,737,
pour salaire et loyer, n’ayant pas été payé par la compagnie,
elle est donc endettée pour autant envers son employé et
locateur. Sauf les exceptions établies par la loi, un impdt
ne peut étre prélevé sur les dettes tant et aussi longtemps
qu’elles n’ont pas été payées.

Je suis convaineu que la loi et les faits me justifient de
conclure que le Ministre n’avait pas le droit, en cotisant
Pintimé, d’inclure le montant de $6,737 dans son revenu
imposable. Par conséquent je rejetterai Pappel.



52

1960

EXCHEQUER COURT OF CANADA [1961]

D’autre part, Claude Rousseau, 'intimé, a logé un contre-

MiNsTeR oF appel de cette partie de la décision de la Commission

NATIONAL
RevENUE

v.
Rousseau

Fournier J.

d’Appel de I'Impbt sur le Revenu dans laquelle elle a
maintenu la cotisation du Ministre quant aux montants
ajoutés au revenu net déeclaré de $22,000 pour dépenses
recues comme autre rémunération et dépréeciation d’auto-
mobile. Ces montants s’élévent & $1,750, comme suit:

Dépenses payées par The Electrical Manufacturing Co.
Ltd. pour voyage aux Ktats-Unis, considérées comme

autre rémunération .............coiiiiiiiiiiiiin.. $ 375.00
Dépenses d’auto, partie personnelle ...................... 175.00
Regu pour dépréciation d’automobile .................... 1,200.00

Total: ..cvverei i $1,750.00

La preuve est & l'effet que l'intimé a présenté 3 son

employeur un compte de $1,123.78 pour dépenses encourues

lors d’un voyage, accompagné de son épouse, aux Etats-Unis.
La compagnie a porté ce montant & son compte d’opération.
La compagnie a aussi payé ou crédité & Pintimé une somme
de $700 pour dépenses d’automobile ainsi qu’une somme
de $1,200 pour dépréciation de son automobile. Le tout
pendant Pannée d’'imposition 1954,

Le Ministre, se basant sur cette preuve et les articles 5
et 11 (6) (9) de la loi, a ajouté au revenu net déelaré de
Pintimé les montants de $375 pour dépenses de voyage, $175
pour partie personnelle des dépenses d’automobile comme
autre rémunération et a refusé de reconnaitre comme
déduction la dépréciation de son automobile au montant de
$1,200. Le montant qu’il a ainsi ajouté s’éléve & $1,750.

La somme de $1,123.78 réclamée par lintimé pour dé-
penses de voyage aux Etats-Unis, moins $375, a été considé-
rée comme déductible de son revenu imposable. Le montant
de $375 qui lui avait été payé ou erédité par son employeur
est présumé représenter les frais de voyage de son épouse,
qui n’avait pas droit & des dépenses de voyage. Comme
toutes les dépenses d’automobile ne furent pas faites pour
les fins des affaires de son employeur, la somme de $175
fut ajoutée a titre de déboursés personnels. Ces deux item
seraient de la catégorie dite «Autres rémunérationss.

A Tarticle 5 (b) (v) il est décrété:

b) tous montants qu'il a regus dans l'année & titre d’allocation pour

frais personnels ou de subsistance ou & titre d’allocation pour toutes autres
fins sauf
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(v) les allocations raisonnables pour frais de voyage regues de son
employeur par un employé en ce qui concerne une période de temps pendant
laquelle il était employé relativement & la vente de biens ou & la négocia-
tion de contrats pour son employeur.

En d’autres termes, les seuls montants ayant été ajoutés
sont ceux qui ont été crédités ou recus pour les dépenses de
voyage de I’épouse de 'intimé et ses dépenses d’automobile
pour son propre agrément. En vertu des dispositions pré-
citées de la loi, ces dépenses ne sont pas déductibles de son
revenu.

Pour que l'intimé puisse obtenir le montant de $1,200
pour dépréciation de son automobile, selon I'article 11 (11)
de la loi il doit établir qu’il rencontre les conditions pré-
vues & l'article 11 (6) ou (9). Je cite:

11(6) Lorsqu’une personne était, dans une année d’imposition, employée
relativement & la vente de biens ou 3 la négociation de contrats pour son
employeur et

a) aux termes de son contrat d’emploi était tenue d’acquitter ses
propres dépenses,
-b) était ordinairement tenue d’exécuter les fonetions de son emploi
ailleurs qu’au lieu d’affaires de son employeur,

¢) était rémunérée entirement ou en partie par des commissions ou
autres montants semblables fixés par rapport au volume des
ventes effectuées ou des contrats négociés, et

(9) Lorsqu’un fonctionnaire ou employé, dans une année d’imposition,

a) était ordinairement tenu d’exercer les fonctions de son emploi
ailleurs qu’au lieu d’affaires de son employeur ou & 'différents
endroits,

b) était tenu, aux termes de son contrat d’emploi, d’acquitter les
frais de voyage que lui oceasionnait 1’accomplissement des fonc-
tions de sa charge ou de son emploi, et

*x % x -
il peut 8tre déduit, dans le calecul de son revenu provenant de sa charge
ou de son emploi pour l'année . . . les montants qu'il & dépensés pendant

l’année pour fins de voyage dans le cours de son emploi.

La preuve établit que l'intimé ne rencontre aucune des
conditions mentionées dans les dispositions de Varticle 11
(6). Aux termes de son contrat il n’était pas tenu d’acquit-
ter ses dépenses de vioyage. D’ailleurs il.les a réclamées et
elles lui ont été allouées. Il n’était pas tenu ordinairement
d’exéeuter ses fonctions ailleurs qu’au lieu d’affaires de son
employeur et il n’était pas rémunéré au moyen de comis-
gions pour ses ventes.

Dans le cas de l'article 11 (9) le contribuable est tenu
d’exécuter les fonctions ordinaires de son emploi ailleurs
quau lieu d’affaires de son employeur, ou & différents
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endroits, et d’acquitter les frais de voyage occasionnés par

MINIST:;R or 'accomplissement de ses fonctions ou les devoirs de sa

NATIONAL
REVENUER
v

Rousseau

Fournier J.

charge. Ce n’est pas le cas de 'intimé dans cette cause.

Comme l'intimé ne rencontre ni les conditions de I’article
11 (6) ni celles de l'article 11 (9), en vertu de Yarticle 11
(11) il ne peut bénéficier d’'une déduction pour la dépré-
ciation de son automobile. Ce dernier article stipule une
déduction de ce que cofite en capital au contribuable une
automobile utilisée dans Yexécution des fonctions de sa
charge ou emploi mais seulement si la déduction peut
s'opérer aux termes du paragraphe (6) ou (9) dans le
calcul du revenu de l'intimé. Tel n’est pas le cas ici. I1 était
employé & salaire fixe et avait droit & des frais de voyage.
Il ne payait pas ses dépenses ou, §'il les payait, elles lui
étaient remboursées ou acquittées par son employeur.

Je suis satisfait que Vintimé, & qui incombait le fardeau
de la preuve, a failli 4 la tdche. Il n’a pas réussi & établir
que la cotisation du Ministre était erronée en droit et en
fait. Le Ministre était donc justifiable d’inclure dans le
calcul du revenu de 'intimé les item relatifs aux dépenses
de voyages, dépenses de son épouse et dépréciation de son
automobile.

Je suis donc d’opinion que Vintimé n’a pas touché ou
recu en salaire et en loyer le montant cotisé par 'appelant
et que le montant de $6,737 n’aurait pas dfi étre inclus
dans le revenu impossable de l'intimé. Quant au contre-
appel de I'intimé je crois qu'en fait et en droit le Ministre
était justifié d’ajouter au revenu imposable de l'intimé les
montants considérés comme autre rémunération et dépré-
ciation de son automobile.

Pour ces raisons, la Cour renvoie I'appel de P'appelant
avec frais et renvoie le contre-appel de 'intimé avec dépens.

Jugement en conséquence.
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BETWEEN:

THE CITY OF QUEBEC ................. SUPPLIANT;
AND

HER MAJESTY THE QUEEN ........... RESPONDENT.

Crown—Action to recover cost of snow removal from street bordering Crown
property—Municipal by-law obligating property owners to pay cost
ultra vires as against the Crown in the right of Canada—Cross-demand
to recover payments made through error of law—Laws of prescription
not applicable to proceedings brought by the Crown against the sub-
ject—The British North America Act, 1867, s. 125—An Act to amend
the Charter of the City of Quebec, S.Q. 1945, ¢. 71, s. 20; S8.Q. 1952,
c. 63, 3. 8(154); Cwil Code arts. 1047, 2260.

The City of Quebee by Petition of Right sought to recover payment of
$259.25 for removal of snow and ice in the winter of 1951-52 from that
part of Grand Champlain Street bordering property of the Crown in
the right of Canada and administered by the National Harbour Board.
The respondent pleaded that the claim constituted a municipal tax and
since the property in question was Crown property it was exempt from
municipal or provincial taxation by virtue of s. 125 of the British North
America Act, 1867. The City submitted that under the laws of the
Province of Quebec and in particular An Act to Amend the Charter of
the City of Quebec, S.Q. 1945, ¢. 71, s. 20(154) and under the city
by-laws and in particular City By-Law 823, the amount claimed was not
a munieipal tax.

As a further subsidiary defence the Crown submitted that by an Order in
Council dated April 28, 1952, the Federal Cabinet authorized payment
to the City of an annual grant of $42,000 for the five year period
1950-1954 inclusive in payment of all municipal services other than
water. The City contended that the grant did not include snow removal
and that its claim, whether a tax or not, was for a service from which
the defendant had benefited and for which it should pay & just and
reasonable amount.

The Crown by cross-demand claimed re-imbursement of $4,671.10 which it
alleged its agent, the National Harbour Board, had through error in
law paid the City for the period 1942-1954 for snow removal from in
front of the property in question. The City admitted that for all
intents and purposes the amount claimed had been paid, but for the
reasons set out in its Petition, alleged payment had been made know-
ingly and willingly by the Crown and its agent the National Harbour
Board and that in any event the greater part of the claim was
prescribed.

Held: That having regard to the provisions of ss. 10 and 11 of City By-Law
No. 823, that the cost of snow removal shall be collected as “an assess-
ment tax on the said immoveables”, and in view of the provision of
s. 8(154) of An Act to Amend the Charter of the City of Quebec,
8.Q. 1952, c. 63 that “the city’s claims shall be privileged, ranking with
municipal assessments or taxes”—the charge in question had all the
essential characteristics of a tax imposed on the property of the
defendant.
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2. That the provisions of s. 20 of An Act to Amend the Charter of the City
of Quebec, 8.Q. 1945, ¢. 71, that ““the owners of non-taxable immoveables
shall be obliged to pay for snow removal like the other taxpayers” was,
in view of 8. 125 of the British North America Act, 1867, clearly ultra
vires insofar as the Crown in the right of Canada was concerned.

3. That on the evidence the error in law had been proven.

4. That the law of prescription does not apply.to proceedings of the Crown
against the subject. The Queen v. Montreal Transportation Commission
[1955] Ex. C.R. 83 at 91.

5. That the petition should be dismissed and the cross-demand allowed.

In view of the finding on the main issue the Court did not deal with the
subsidiary defence.

PETITION OF RIGHT by suppliant to recover cost of
snow removal from street bordering property owned by the
Crown. Cross-demand to secure reimbursement of moneys
paid for snow removal through error in law.

Ernest Godbout, Q.C. for suppliant.

Robert Perron, Q.C. and Paul Ollivier for respondent.

KearNEY J. now (October 31, 1960) delivered the follow-
ing judgment:

L’action principale par voie de pétition de droit porte
sur une requéte de la cité de Québec pour le paiement d'une
somme de $259.25, avec intérét & 5% depuis le 1 septembre
1952, afférente & l’enlévement de la neige et de la glace
au cours de I'hiver 1951-52 sur la rue Grand-Champlain, &
Québec, en front des lots 167 et 168 (parties), appartenant
& Sa Majesté la Reine du chef du Canada (ci-aprés appelée
la «Couronne»), lesquels sont possédés et administrés par
le Conseil des Ports nationaux du Canada (ci-aprés désigné
le «Conseil»), un corps politique, en sa qualité de manda-
taire de la Couronne..

L’intimée nie qu’elle est responsable pour le paiement
du montant réclamé, principalement parce qu’il consiste
d’une taxe municipale et que ces propriétés appartenant 3
la Couronne sont exemptes de toute taxe municipale ou
provinciale en vertu de P'article 125 de 'Acte de I'Amérique
du Nord britannique de 1867, 30 Victoria, c. 3.

La ville maintient qu’en raison de la loi de la province
de Québec, plus particuliérement S.Q. 1945, 9 Geo. V1, c. 71,
art. 20(154), et des réglements municipaux, surtout le n°
823, le montant réeclamé ne constitue pas une taxe munieci-
pale.
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Subsidiairement les parties invoquent dans un sens con- Eﬁ‘j
traire une convention entre la ville et le Conseil en vertu TaeCrry
de laquelle, conformément & arrdt ministériel du cabinet ° 4™
fédéral du 26 avril 1952, le Conseil a accordé & la ville une TE= QUEEN
subvention annuelle de $42,000 pour une période de cing KearneyJ
ans, notamment de 1950 & 1954 inclusivement.

Le Conseil soutient que par suite de I’entente quinquen-
nale il a acquitté tous les services municipaux, sauf celui de
I'eau; mais la ville d’autre part allégue que l'entente ne
comprenait pas 'enlévement de la neige et de la glace et,
‘que taxe ou non, le montant de $259.25 est réclamé pour
un service dont I'intimée a bénéficié et pour lequel elle doit
payer un montant juste et raisonnable.

Quant & la demande reconventionnelle, la Couronne
réclame $4,671.10 que son mandataire, le Conseil local, &
Québec, aurait payé & la ville entre 1941-42 et 1953-54
inclusivement pour ’enlévement de la neige et de la glace
‘en front desdites propriétés, et déclare que ces versements
ont été faits & son insu par erreur de droit. La défenderesse
reconventionnelle admet que le Conseil a payé un certain
montant 3 cette fin, lequel ne g’élevait qu’a $4,664.96. La
différence entre ces deux sommes est minime et les piéces
justificatives P3 indiquent que le total des factures en
question est bien $4,664.96.

La cité rejette la demande reconventionnelle en invo-
quant les mémes arguments présentés au cours de ’action
‘principale, et en outre maintient que le montant susmen-
‘tionné a été payé sciemment et volontairement par la
Couronne et son mandataire, le Conseil, et qu’'a tout évé-
‘nement la demande est en grande partie presecrite.

Les faits sont peu contestés. Les procureurs des parties
ont soumis des mémoires écrits et ont signé ensuite un
accord relatif & plusieurs faits, lequel a été amendé de
-consentement rautuel et mis en dossmr le onziéme jour du
‘mois courant. '

L’action principale souléve deux questions de droit pri-
imordiales, & savoir: (1) le cofit de I’enlévement de la neige
constitue-t-il ou non une taxe? (2) Dans l’aﬁirmatlve, la
Couronne en est-elle exempte?
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Au sujet de la premiére question il serait utile d’abord de
relater historique de l’enlévement de la neige & Québec
et de mentionner quelques généralités qui ne sont pas con-

Trm Quenn testées. On pratique & Québec depuis plus d'un sidcle
Kearney J. Pentretien et la réparation des rues et chemins, y inclus

leur déneigement, et la cité ordonna & ses citoyens de
prendre les moyens nécessaires  cette fin. Sous le gouverne-
ment des généraux et des juges de paix les hommes de 18
3 60 ans étaient tenus de faire des ceuvres serviles pour
Penlévement de la neige, mais ce genre de servage fut
bientdt aboli par I'Etat. En vertu de Particle 29(33), S.C.
1865, 29 Victoria, c¢. 57, tel qu’amendé en 1866, 29-30
Victoria, c. 57, articles 17 et 18,

Le Conseil peut . . . faire des réglements pour les objets suivants,
savoir:
x  x  x

Pour ordonner lenldvement de la neige des rues, ruelles, places
publiques et toit des maisons et autres édifices . . .

Plus tard, par réglement n® 227 du 15 janvier 1869, passé
en vertu de cette législation de 1865 ci-haut mentionnée, les
propriétaires, y compris les membres des gouvernements
militaire et civil, de propriétés riveraines situées sur les
rues publiques étaient responsables de 1’enlévement de la
neige sur la moitié de la largeur de la rue. Peu & peu, &
compter de 1919, la ville assuma cette tdche mais aux frais
et dépens desdits propriétaires; et l'origine des pouvoirs
actuels de la cité remonte & la refonte de sa charte, S.Q.
1929, 19 Geo. V, c. 95, art. 336(154) A Tépoque en question
le déneigement se faisait & tant par pied linéaire et plus
tard selon la valeur des propriétés. Au début cette munici-
palisation de I'enlévement de la neige ne §’appliquait qu'a
certaines rues, ensuite & quelques zones et enfin, en 1954,
4 toute la ville. ' '

Il est admis que les terrains concernés mesurent 1037
pieds linéaires en bordure de la rue Grand-Champlain et
que la somme de $259.25 représente la répartition suivant
la loi alors en vigueur, & 0.25 le pied linéaire, pour le
déneigement en front desdits terrains; et que la neige, d'une

facon ou d’une autre, doit &tre enlevée. I'intimée ne conteste

pas:le droit de municipaliser partiellement ou entiérement
I’enlévement de la neige et convient que le taux de $0.25
n’est pas déraisonnable.
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Aux termes de S.Q. 1945, 9 Geo. VI, ¢c. 71, art. 20(154), 1960
il est 1égiféré que la ville se chargera de 1’enlévement de la TaeCrry

QUEBEc
neige dans toutes ou quelques-unes de ses rues et que— T Q
HE WUEEN
Le cofit de Penlédvement, du grattage ou du soufflage de la neige ou —_—

de la glace pourra 8tre réparti entre les propriétaires riverains de toute Kearney J.
rue, groupe de rues ou zone suivant la longueur de leurs propriétés.

Si l'enlévement de la neige est municipalisé dans toute la cité, le Con~
seil (municipal) devra répartir uniformément le cofit dudit service en
chargeant le méme taux dans toute la cité et en prenant comme base
Pévaluation des propriétés immobilidres ou des terrains seulement. (Le mot
entre parenthdses a é68 ajouté.)

Ce dernier mode de répartition du cofit du service n’aura pas pour
effet de lui conférer un caractére de taxe.

Les propriétaires d’immeubles non imposables seront tenus de payer
pour le service de la neige comme les autres contribuables.

La ville a adopté le 26 octobre 1951 le réglement n° 823
qui définit ainsi I’enlévement de la neige et de la glace:

Enlévement de la neige et de la glace:—L’enlévement de la neige et
de la_glace consiste & entretenir les chaussées et trottoirs de rues, con-
formément aux preseriptions de la loi et des réglements municipaux con-
cernant l'entretien des rues pendant Phiver; la Cité assumant toutes les

obligations que tels loi ou réglements imposent & toute personne & ce sujet.

L’article 10 de ce réglement prévoit que—

Le cofit réel desdits enlévement de la neige et de la glace, grattage ou
soufflage de la neige dans les rues ci-dessus énumérées sera remboursé 3
la Cité par les propriétaires riverains desdites rues et computé par pied
linéaire de la longueur du fron{ des immeubles bordant lesdites rues,
déduction faite de ce qui doit &tre payé par The Quebec Railway, Light,
Heat & Power Co. conformément au contrat passé entre la Cité et la
Compagnie le 1°° mars 1941 et ratifié par la loi 5 Geo. VI, chapitre 72.

L’article 11 se lit comme suit:

Le cofit réel desdits enlévement de la neige et de la glace, grattage ou
soufflage de la neige, sera recouvré et percu comme une taxe foncidre sur
lesdits immeubles, sera exigible et portera intérét, & compter du 1° sep-
tembre de chaque année.

Il convient de citer aussi la loi 15-16 Geo. VI, c. 63, art.
8, S.Q. 1951-52, aux termes duquel le paragraphe - 154 a
été remplacé par un nouveau paragraphe 154 qui- chiange
peu l'étendue de la responsabilité que la ville assumaut
concernant le déneigement. Mais cette loi contlent une
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190 prescription autorisant la ville, si elle juge & propos de ce
TreCrry  fajre, de municipaliser completement le service en question
or Qessc par toute la ville et d’imposer aux propriétaires une charge
—— " uniformément basée sur I’évaluation des propriétés et non
Keﬂ‘fﬂ' suivant leur longueur de front. Ce paragraphe continue

comme suit:

v.
TEE QUEEN

La répartition du cofit de ce service n’aura pas pour effet de lui con-
férer un caractére de taxe mais le coflit sera calculé 4 un taux basé sur
Pévaluation en vigueur durant I'exercice financier au cours duquel le compte
deviendra dii et exigible.

Dans le cas des immeubles bénéficiant d’une exemption ou d’une com-
mutation d’évaluation ou de taxes, le taux ci-dessus s’appliquera sur la
valeur réelle sans tenir compte de l'exemption ou de la commutation,
excepté quant aux biens appartenant aux commissions scolaires catholiques
et protestantes, aux h6pitaux, aux hospices et aux biens religieux, évéchés,
églises et presbytéres et propriétés des communautés religieuses, ou le taux
ne g’appliquera que sur 'évaluation des terrains.

Dans tous les cas, la créance de la cité sera privilégiée au méme rang
que les cotisations ou taxes municipales.

S’agit-il ici d'une taxe? Voici la signification que les dic-
tionnaires publiés vers la fin du dix-neuviéme siécle don-
nent au mot «taxey;

Universal Dictionary of the English Language (1898):

A contribution imposed by authority upon people to meet the expenses
of government or other public services.

A government imposition, or charge made by the State on the
property of individuals, or on products consumed by them.

Tax applies to or implies whatever is paid by the people to the gov-
ernment according to a certain estimate.

Bouvier Law Dictionary, third revision:

A pecuniary burden imposed for the support of government.

The enforced proportional contribution of persons and property,
levied by the authority of the state for the support of government, and for
all public needs.

Il est & propos de signaler ici que la loi refondant la
charte de la cité de Québec susmentionnée, a l'article 1(k)
définit le mot «taxes ainsi:

Le mot «taxer signifie Iimp6t personnel ou le cofit d’'une licence
prélevée sur le commerce, les affaires, les occupations ou professions quel-
conques. Il signifie aussi, quand il est employé d’une manidre générale,
toute taxe personnelle ou fonciére.
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Une taxe, mise en contraste avec un contrat, est une
somme d’argent imposée par les autorités constituées. Sir
W. J. Ritehie, J.C. fait la distinction entre une taxe et un
contrat, dans la cause de Lynch v. The Canada N.W. Land
Co.l, dans les termes suivants:

It is abundantly clear that taxes are not contracts between party and
party either express or implied, but they are the positive acts of the gov-
ernment through its various agents binding upon the inhabitants, and to
the making or enforcing of which their personal consent, individually, is
not required.

La jurisprudence établie aux Etats-Unis apporte le méme
effet. Ainsi au Corpus Juris Secundum 84 (1954), pages 32
et 34, nous lisons:

Every burden which the state imposes on its citizens to secure revenue
for support of its government or any of its political subdivisions is levied
under the power of taxation whether under the name of a tax or some
other designation—Morton Salt Co. v. City of South Hutchinson, C.C.A.
Kan., 159 F. 2d 897.

Any levy or duty or impost for the support of government may be
regarded as a tax.—Woodward v. City of Philadelphia, A. 2d 167, 333 Pa. 80.

The question whether a particular contribution, charge, or burden is to
be regarded as a tax depends on its real nature and not on its designation.

A “tax” is imposed on person paying it by mandate of public authority,
without his being consulted with respect to its necessity, or having any
option as to its payment, the amount not being determined by any reference
to service which he receives from government, but by his ability to pay,
based on property or income, while a “fee” is voluntary in that person
who pays it originally has, of his own volition, asked a public officer to
perform certain services for him, which presumably bestow on him a benefit
not shared by other members of society —Stewart v. Verde River Irrigation
& Power Dist., 68 P. 2d 329, 49 Ariz. 531.

La charte de Québec apparemment ne fait aucune distine-
tion entre une taxe fonciére et une cotisation, aux termes
de larticle 1(j) de la loi 19 George V, ¢. 95, susmentionnée,
lequel se lit ainsi:

(7) Les mots «taxe foncidre», «cotisation», «répartition» ou «contribu-
tion fonciére» signifient I'impét sur la propriété.

En droit anglais ces deux mots «taxe fonciére» et «cotisa-
tion» ont le méme sens. Dans la cause de Lowther v. Clifford?
il g’agissait de déterminer si le cofit du pavage d’une rue cal-
culé, comme dans le cas présent, au pied linéaire, tombait
sous le coup d’une clause d’un contrat en raison de laquelle
un locataire s’engageait & rembourser au propriétaire “all

1(1891) 19 Can. S.C.R. 204, 208. 2119271 1 KB. 130, 131.
91992-8—3a
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....... assessments, impositions, and outgoings now pay-
able or hereafter to become payable by or be imposed upon
either landlord or tenant in respect of the premises except
the landlord’s property tax”. A la page 148, le juge Scrutton
g’exprime comme suit au sujet de ces impositions:

It is either an imposition or an outgoing, or both; I incline to think
that “assessment” is also a very suitable word to express it.

Vu les articles 10 et 11 du réglement 823 qui prescrivent
une contribution obligatoire pour un service public dont le
colit sera recouvré et pergu comme «une taxe fonciére sur
lesdits immeubless et que la loi 15-16 Geo. VI précitée
décréte que <la créance de la cité sera privilégiée au méme
rang que les cotisations ou taxes municipaless, 'imposition
en question & mon avis, nonobstant les statuts 9 Geo. VI et
15-16 Geo. VI, posséde, sauf le nom, toutes les caractéristi-
ques essentielles d'une taxe imposée sur les propriétés de
I'intimée. A la page 32 du Corpus Juris Secundum 84, sus-
mentionné, on lit que:

The question whether a particular contribution, charge, or burden
is to be regarded as a tax depends on its real nature and not on its
designation.

Sir Charles Fitzpatrick, J.C., qui a rendu le jugement
de la cour, déclarait dans Gauthier v. Le Roi:
And, in any event, the provinees have, in my opinion, neither execu-
tive, legislative nor judicial power to bind the Dominion Government.

I1 faut done conclure que la disposition & I’article 20 de la
loi 9 Geo. VI, c. 71 que «les propriétaires d'immeubles non
imposables seront tenus de payer pour le service de la neige
comme les autres contribuablesy est clairement ultra vires
en tant que Sa Majesté comme chef du Canada est
concernée.

La cité maintient que le montant exigé du Conseil pour
Penlévement de la neige sur la rue Grand-Champlain était
bien raisonnable et que le Conseil a bénéficié des travaux
exécutés et qu’en conséquence il doit les acquitter. Elle in-
voque la décision du Conseil Privé dans Dominion of Can~
ada v. City of Levis® ol il s’agissait du prix d’une marchan-
dise, notamment ’eau, que le gouvernement fédéral ne pou-
vait pas s’attendre de recevoir sans en payer la juste valeur.

1(1917) 56 Can. S.C.R. 176, 182. 2119191 A.C. 505.
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Lord Palmoor, & la page 511 du jugement précité, dit:
Water supplied at the cost of the municipality from artificially con- THE Crry

structed waterworks is in the nature of & merchantable commodity, and OF QUEBEC

their Lordships are of opinion, that unless some statutory right is estab- gy ié'mn

lished, the Government of Canada cannot claim to have a supply of water —_—

for the Government building, unless it is prepared to pay and to continue KearneyJ.

to pay in respect thereof a fair and reasonable price. I

1960
——

Si le cas en litige portait sur Papprovisionnement de 1’eau,
la Couronne serait tenue de payer un tarif raisonnable,
pourvu qu’elle en consommat bien entendu ; mais il est ques-
tion ici d’un imp6t sur la propriété de la Couronne pour un
service municipalisé. La ville ne laisse aucunement entendre
que I'impot pour V'entretien et réparation des rues en été ne
constitue pas une taxe, et je ne vois pas de différence fonda-
mentale entre Pentretien et la réparation en été et le déneige-
ment en hiver. '

La cité a appuyé sa demande sur le jugement de Yhono-
rable Wilfrid Girouard, juge de la Cour Supérieure, dans
Cité de Québec v. Société d’Hypothéques et de Logement}
en date du 6 septembre 1958, actuellement pendante en
appel devant 1a Cour du Banc de La Reine. Le savant juge,
dans cette cause, a condamné la société & payer la somme de
$290.33 réclamée 3 titre de frais fixés pour ’enlévement de
la neige pendant I’hiver 1954-55. Il faut distinguer la cause
susmentionnée du cas en litige, si pour aucun autre motif,
du moins parce que l'action n’était pas dirigée contre la
Couronne et le savant juge déclare que la Société d’Hypo-
théques et de Logement était propriétaire des immeubles
en question. Dans la présente cause le propriétaire est Sa
Majesté La Reine et non pas le Conseil des Ports nationaux.

La seconde question de droit souléve Varticle 125 de 'Acte
de YAmérique du Nord britannique, 30 Victoria, c. 3:

Nulle terre ou propriété appartenant au Canada ou & quelque province
ne sera sujette & la taxation.

Quant & la signification du mot «taxations, on peut lire
3 la page 119 du dictionnaire intitulé A New English Dic-
tionary on Historical Principles, rédigé par Sire James
Murray, vol. IX, 2° partie, édition 1919, ol on trace I’his-
torique du mot <«taxes:

Taze and taske . . . were at first almost synonymous but in their
sense-development they were differentiated, taxr following that of the -
corresponding verb as an assessed money payment.

1(September 6, 1958, Unreported)
91992-8—3%a
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1960 1. A compulsory contribution to the support of the government, levied
Tae Crry O Persons, property, income, commodities, transactions, ete., now at fixed

oF Queeee rates, mostly proportional to the amount on which the contribution is
- 6 levied.
THE QUEEN . . . " .

“Tax” i3 the most inclusive term for these contributions, esp. when

Kea-;y J. spoken of as the matter of tazation.
I1 faut donc donner un sens trés large au mot «taxations
et, en raison de l'article 125 susmentionné, je ne vois pas
comment la législature provineiale puisse obliger Sa Majesté
La Reine du chef du Canada de payer sous forme d’impdt
le cofit de 'enlévement de la neige sur une rue appartenant
a la ville lorsque celle-ci se charge d’exécuter ces travaux.

Dans la cause de City of Halifax v. Halifax Harbour Com-
missioners' Duff, J.C., parlant de ce qui, virtuellement,
n’était autre chose qu’une proposition d’assujétir le
gouvernement du Canada ou la propriété du gouverne-
ment & un impdt, dit:

Any such attempt must fail, as ultra vires of a Provincial Legislature.

A la page 76 de son mémoire la ville tire un autre argu-
ment de quelques dispositions de la Loi sur les Ports natio-
naux, sousmentionnées, 1 Edouard VIII, c. 42, art. 10
(maintenant S.R.C. 1952, ¢."187), paragraphe (2):

. . . les prescriptions de la loi relative au Conseil différent quant au
droit de propriété des immeubles lui appartenant et sont moins explicites
‘quant & son obligation d’acquitter les taxes.

On a renvoyé le tribunal & la loi susdite:

10(2) Tous biens acquis ou détenus par le Conseil sont dévolus & Sa
Majesté du chef du Canada. 1936, c. 42, art. 10.

L’article 24 de la méme loi preserit que:

Nonobstant les dispositions de la Lot sur Padministration financiére, le
ministre des Finances peut, sous réserve des dispositions de la présente loi,
effectuer des déboursés & méme le Compte spéeial, & la demande du
Conseil ou de ses fonctionnaires autorisés, pour les objets suivants ou l'un
d’entre eux: ‘

(a) le paiement de toutes les dépenses nécessaires faites dans I’adminis-

tration, la gestion et la régie des ports, ouvrages et biens relevant
du Conseil;

* * *

(d) le paiement de l'intérét et du principal de toutes débentures ou
autre dette du Conseil. 1936, c. 42, art. 24.

1119351 S.C.R. 215, 231.
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Le procureur de la demanderesse a ajouté qu’ 11 g'en-
suit que—

. le Conseil doit payer les charges administratives, d’opération et de
contrdle pour les propriétés sous sa juridiction et qu’il doit également
solder les intéréts sur ses dettes. Or, le prix du service de la neige n’est-il
pas une dépense nécessaire pour opérer le Port de Québec et les propriétés
du Conseil, et celui-ci s’étant refusé d’acquitter la créance de la Cité n’est-il

pas tenu de payer l'intérét. L'intérét sur les redevances municipales est
prévu par Darticle 273 de la Charte:

273. L’intérét sera payé & raison de cinq pour cent l'an, sur toutes
sommes exigées par la corporation pour toutes taxes quelconques non
payées avant le premier novembre de chaque année; cet intérét courra
dudit premier novembre jusqu’au parfait paiement, et pour les comptes se
rapportant au cofit de l'enlévement de la neige, lintérét commencera a
courir du premier septembre de chaque année. Quant aux autres comptes,
lintérét courra & compter de trente jours de 'envoi du compte de Pannée
courante. Il sera exigé un intérét de six pour cent I'an sur toute licence non
payée dans les trente jours de 'exigiblité de ladite licence.

A mon avis 'argument du savant procureur de la cité
repose sur de fausses prémices quand il parle du «droit de
propriété d’immeubles appartenant au Conseil», car il s’agit
ici de propriétés qui n’appartiennent pas au Conseil mais
4 la Couronne, conformément & Larticle 10 susmentionné.
La demanderesse était au courant de ce fait puisqu’elle n’a
pas dirigé son action contre le Conseﬂ des Ports nationaux
mais-contre la Couronne.

Vu le jugement rendu par les présentes, il ne peut étre
question d’intérét tel que mentionné aux articles 24(d) de
la loi précitée et 273 de la charte; mais mettant de coté la
question d’intérét, il me semble qu'il serait difficile d’inter-
préter Particle 273 de la charte autrement que dans le sens
que Uenlévement de la neige entre dans la catégorie des
taxes. Le Conseil avait sans doute le pouvoir de payer ses
frais administratifs proprement dits, mais je ne suis pas
d’avis qu’il avait le droit, en qualité d’agent de 1a Couronne,
et & plus forte raison le gérant local encore moins, de céder
sans une autorisation spéciale I'exemption d’imp6t dont,
elle jouit et de payer un compte dont elle n’était pas
redevable. :

La demande reconventlonnelle se fonde sur Darticle 1047
du Code civil. ‘
Celui qui regoit par erreur de droit ou de fait, ce qui ne lui est pas

dii, est obligé de le restituer; et s’il ne peut le restituer en nature, d’en
payer la valeur.
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[Si la personne qui recoit est de bonne foi, elle n’est pas obligée de
restituer les profits qu’elle a pergus de la chose.]

C’est un genre d’action qui se déroule assez souvent devant
les tribunaux. Faribault, dans son Traité de Droit civil du

Québec, n° 7-bis, p. 128, dit que:

185. Celui qui, par erreur de droit ou de fait, paie des taxes qui ont
été imposées illégalement, peut recourir & Paction condictio indebiti pour
se faire rembourser ce qu’il a ainsi payé indiment. Nos tribunaux ont
appliqué cette rdgle en de nombreuses circonstances.

L’intimée soutient qu’une erreur de droit s'est produite
parce que, contrairement & l'intention du président et des
membres du Conseil, le gérant du port aurait approuvé les
comptes pour le service municipal de la neige, les aurait
transmis au Bureau du Trésor, & Ottawa, lequel les aurait
payés sans savoir ce qu’il acquittait.

Voici les faits:

Au début de chaque année le Conseil est tenu de sou-
mettre au Ministre, pour chaque port relevant de lui, un
budget annuel révélant le revenu estimatif et les dépenses
estimatives de Padministration, en conformité de I’article 26
de la Loi sur le Conseil des ports nationaux, lequel budget
doit étre soumis par le Ministre au gouverneur en conseil.

Aussitdt que possible, mais dans un délai de trois mois,
aprés lexpiration de chaque année civile, le Conseil doit
gsoumettre un rapport annuel au Ministre en la forme que
celui-ci peut prescrire, et le Ministre doit présenter ce rap-
port au Parlement, conformément 3 Varticle 32 de la loi
susmentionnée. Comme le sont d’ailleurs tous les revenus et
dépenses publies, ceux du Conseil sont sujets & la vérifica-
tion de 'auditeur général de la méme maniére, selon les dis-
positions de l’'article 34 de la méme loi.

Monsieur M. Latouche, ingénieur au port du Québec, a
déclaré qu’a l'item «neige» du budget qu’on’ transmettait 3
Ottawa on inscrivait un chiffre estimatif global, soit $25,000,
$30,000 ou $50,000, selon les besoins que prévoyait le Con-
geil. Ainsi on payait 4 la cité de Québec le compte de
I'enlévement de la neige en front des lots susdits, mais il
n’y avait quoi que ce soit dans aucun rapport budgétaire ou
financier qui indiquét que tel ou tel versement était fait &
la ville. Ces rapports n’indiquaient aucune particularité mais
geulement un chiffre global pour le déneigement annuel,
embrassant dans un cas les dépenses prévues et dans ’autre
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les déboursés. Alors le Ministre de méme que le président du 1959
Conseil ignoraient les versements faits & la ville, et & plus TuzCrry

. , . A OoF
forte raison, que ces versements défrayaient le cofit du o YU=EEC
déneigement sur une rue de la ville. Tar QuesN

Les terrains sous la juridiction du Conseil, 4 Québec, ont KearneyJ.
une étendue considérable ot les chemins privés et les édifices ~
de 'administration requiérent ’enlévement de la neige. Les
témoignages ne révelent pas la somme totale remise chaque
année pour ce déneigement par les autorités du port aux
entrepreneurs, charretiers ou journaliers, autres que ceux de
la ville; mais ils font mention de la location par le gérant du
port de véhicules et de 'embauchage d’hommes aux fins sus-
dites, et qu’entre 1938 .et 1956 la ville a touché quelque
$17,000 pour ce service. Cette somme n’est pas en litige et
n’a aucun rapport avec les $4,664.96 versés pour l’enléve-
ment de la neige sur la rue Grand-Champlain.

Monsieur Bennett Roberts, membre du Conseil depuis
1936 et son président depuis 1955, a corroboré le témoignage
de monsieur Latouche.

Q. At the time these payments were made, was the Board aware that

they were being made?

A. No. It was a great surprise to me to learn they had been made,
because the Board, with respect to other municipalities, as referred
to the Order, they had no liability to make such payment.

. The Board did not authorize these payments?

No.

. Would you explain, Mr. Roberts, why it is that payments were

made and the Board didn’t know of it? '

. We had no financial system provided for such appropriation for
various of the harbours, and the local authority, within limitations,
do spend for such services such amount, and necessarily, we would
not see the individual accounts and we don’t approve the payment,
because the officer was an officer of the Department of Finance who
signed and receipted the cheques;—he had a certain responsibility
to check any authorized payment, and, in due course, he would
have been concerned with that. In details, the Board was not know-
ing the details of the payments of expenses as it was under the
Auditor’s control.

> O PO

Monsieur Roberts a aussi déclaré relativement & la politi-
que des autorités du port ce qui suit:

Q. Mr. Roberts, in the period up to 1950, can you tell us what was
the policy of the National Harbours Board with regard to the
municipal services? ‘

A, The policy based upon our constitution, or our legal ability, was
to refuse all assessment on our possessions in municipalities.
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1960 Vy les témoignages non contredits de monsieur Latouche

TreCrry et de monsieur Roberts, je suis d’avis qu’on a prouvé Yerreur

OF QUEBEC .
. de droit.
HE.UEEN - . .
Kenmmo Le procureur de la défenderesse reconventionnelle soumet

earney J.

— " que la demande reconventionnelle sera, en tout cas, en
grande partie prescrite en vertu de Particle 2260 C.C. cité
ci-dessous:

L’action se prescrit par cing ans dans les cas suivants:
* * *

8. Pour répétition de taxes ou cotisations payées par erreur de droit
ou de fait.

Pour ma part, je partage lopinion de I’honorable juge
Fournier qui a affirmé dans La Reine v. La Commission de
‘Transport de Montreal' qu’on ne peut invoquer la prescrip-
tion contre la Couronne.

Pour les raisons précitées j’estime que 'action principale
doit étre rejetée avec dépens et que la demande reconven-
tionnelle est bien fondée et doit &tre maintenue avec dépens
pour la somme de $4,664.96.

Jugement en conséquence.

1960 BETWEEN:

*2¥ METEOR HOMES LIMITED ............Aveeuant;
ec. .
- AND

THE MINISTER OF NATIONAL

REVENUE ...................... Raspoxvenr.

Revenue—Income—Income taz—Payment by company to permit group
of shareholders acquiring conirol not an expense incurred to earn
income—Accounting—Whether payments recorded in company’s books
as owing for sales tax a contingent lability—Income Tax Act, R.S.C.
1962, s..12(1)(a) and (b).

The appellant company was incorporated in January 1954 to acquire lands
and build houses thereon for sale at a profit. This was pursuant to
an agreement entered into between two groups,- A and B, whereby
each -was to acquire a 50% interest and to have equal representation
on the Board of Directors. The duration of the agreement was to be
for at least five years unless a majority of the Board deemed an

1[1955] Ex. CR. 83, 01



Ex.CR. EXCHEQUER COURT OF CANADA

earlier dissolution advisable. Each of the parties before selling to a
non-shareholder was required to offer his shares to existing share-
holders at their book value. Shortly thereafter the two groups
entered into a second: agreement under which another company was
incorporated with the same objects and under similar terms. By a
third agreement the annual salaries to be paid by the appellant were
fixed at $21,000 of which $14,000 was to be paid to Group A’s repre-
sentatives and $7,000 to Group B’s. In July following dissension
between the parties a final agreement was entered into whereby
Group A agreed to sell to Group B its shares in both companies
for the amount of its investment in them and Group B, in considera-
tion of the cancellation of the partnership agreements, undertook
to pay $32,500 to Group A. The appellant company was not a party
to the agreement but it paid the $32,500 and in computing its income
for 1954 claimed the sum as a deduction for salary payments and/or
operating expenses. It also claimed a deduction of $3,978 for legal
fees paid in connection with “the termination of the partnership
agreements. The Minister disallowed both claims as not being outlays
incurred by the company taxpayer for the purpose of earning income
within the meaning of 8.12(1)(a) of the Income Tax Act.

The appellant also sought to deduct for the years 1955, 1956 and 1957,
amounts recorded in its books as owing under the Retail Sales Act,
S.Q. 1940, c. 14, but not paid pending determination of the con-
stitutionality of the Act. The Minister ruled the amounts constituted
contingent liabilities within the meaning of s. 12(1)(e) and were not
deductible: On an appeal to this Court.

Held: That there was no evidence to establish that the appellant company
was bound to fulfill Group B’s obligation to Group A, or that the
stipulations contained in the final agreement constituted any benefit
to the appellant. In any event the $32,500 payment was not an
expense made or incurred by the taxpayer for the purpose of produc-
ing income from the business of the taxpayer within the meaning of
8.12(1)(a) of the Income Tax Act.

2. That for the same reasons the claim for legal fees was not deductible.

3. That the validity of a statutory law must be presumed until the
contrary is proved and until then any monetary obligation which it
imposes should be treated as an outstanding liability. At the date of
the trial the contingency of the Quebec Retail Sales Act being
declared unconstitutional was too remote to bring it within the purview
of 8. 12(1)(e) of the Income Taz Act. The deductions claimed for
sales tax should therefore be allowed.

APPEAL under the Income Tax Act.

The appeal Was heard before the Honourable Mr. Justice
Kearney at Montreal

Philip Vineberg, Q. C' for appellant
" Paul Boivin, Q.C. and P. M. Ollgwier for respondent.
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KrArRNEY J. now (December 15, 1960) delivered the fol-
lowing judgment:

This is an appeal from a decision of the Minister of
National Revenue, notice of which was given in conformity
with s. 58 of the Income Taxr Act to the appellant on
January 28, 1959, whereby the Minister confirmed the
following assessments previously issued against the
appellant:

1954 ... $3,73541
1955 ... 6,123.59
1956 ..., 5,383.48
1957 . 1,990.36

The appellant claimed that a sum of $32,500 which it
paid in 1954 in connection with the termination of two
partnership agreements entered into by two groups of its
shareholders, and $3,978.00 paid as legal fees in 1955,
constituted ordinary operating expenses, and therefore
deductible items, which the Minister had failed to take
into account when assessing the appellant.’

The deductibility of these two amounts, which are
correlated, constitutes the primary claim in this case. The
Minister disallowed them on the grounds that they were
not outlays and expenses incurred by the taxpayer for the
purpose of gaining and producing income, within the mean-
ing of 8. 12(1) (@) of the Income Tax Act, quoted hereunder:

In computing income, no deduction shall be made in respect of

(a) General limitation.—an outlay or expense except to the extent
that it was made or incurred by the taxpayer for the purpose
of gaining or producing income from property or a business of
the taxpayer.

The appellant also sought to deduct from its taxable
income $14,525.30 in 1955, $7,225.97 in 1956, and $4,855.97
in 1957, because they were liabilities consisting of moneys
due and payable to the Comptroller of Provincial Revenue
of the Province of Quebec as provincial sales tax. The
Minister, on the grounds that the provincial sales tax
charges were unsubstantiated and of a contingent nature,
disallowed these amounts as deductions by reason of the
provisions of s. 12(1) (e) of the Act which reads as follows:

Reserves, etc—an amount transferred or credited to a reserve, con-
tingent account or sinking fund except as expressly permitted by this
Part. : :
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The deductibility of these amounts which total $26,607.24
constitutes the second point in issue.

The item of $32,500 in another connection has already
been the subject of consideration by Fournier J. in Minister
of National Revenue v. Alfred Manaster'. The following is
an outline of the essential factors which in the instant case
give rise to this disputed item.

Towards the end of 1953, a father and two sons, named
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Manaster, who through Century Construction Ltd. had -

been and continued to be engaged in building and selling
houses, met a large family called Schouela who, with a son-
in-law and an outsider, had formed a registered partnership
under the name of Schouela Bros. & Co. of Canada. Most
of the Schouelas were relatively new arrivals from Egypt.
They had money to invest and, though without previous
experience, were interested in establishing themselves in the
real estate and building business. In January 1954 the two
groups agreed to incorporate the appellant company for the
purpose of acquiring land in the town of Dorval, Que.,
which involved an investment of $380,000, with the inten-
tion of building thereon small residences which they hoped
to sell at a profit. Each undertook to acquire a 50% inter-
est in treasury common stock and non-voting preferred
shares to be issued by the company. Both groups vested one
common share in the person of Notary Maurice J. Garmaise
who thus held the balance of the voting power and was
more or less in the position of an arbitrator.

The Manasters, apart from supplying the skill and
experience, were to furnish some initial capital, but to a
lesser extent than the Schouelas. The duration of the
agreement was to be for not less than five years unless,
in the opinion of the majority of the Board of Directors,
they deemed it advisable to order an earlier dissolution of
the company, either because of losses as shown in the
operation of the company or because the majority of the
Board of Directors were dissatisfied with the conduect
towards the company of any of its directors or shareholders.
The agreement also contained a restriction on the trans-
ferability of shares which required each of the parties
before selling to a non-shareholder to offer his shares to
existing shareholders at their book value, as established

111958] Ex.CR. 314.
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by the last annual balance sheet rendered by the auditor
of the company without regard to profit or loss in the
interval. The Board of Directors consisted of two repre-
sentatives from each group and Notary Garmaise con-
stituted the fifth.

About two weeks later the same parties entered into
another agreement to incorporate for like purposes a
second company to be called Meteor-Century Builders. Ine.
The land to be acquired was located on Gouin Boulevard,
Cartierville, in the city of Montreal, the purchase price
whereof being $720,000. The stock ownership and voting
control of the first and second company were similar. The
first agreement of January 28, 1954, was slightly modified by
a third agreement, and the three agreements were filed as
exhibits A-1, A-2 and A-3.

By agreement A-1 Josef Manaster and Alfred Manaster
were to be appointed president and treasurer respectively;
and Ezekiel Schouela and Benjamin Azarut, secretary and
vice-president, respectively, of the appellant company. But
by agreement A-2 Ezekiel Schouela and Edouard Schouela
were to become president and treasurer respectively; and
Josef Manaster and Leon Manaster, vice-president and
secretary of the second company. Exhibit A-1 contained a
stipulation that yearly salaries totalling $35,000 were to
be divided as follows: $21,000 between the Manasters who
became active in the enterprise and the remaining $14,000
to be similarly divided between the Schouela interests.
This was amended by A-3 which provided that total salar-
ies would be reduced to $21,000—$14,000 to the Manasters
and half that amount to the Schouelas. Exhibit A-2
stipulated that in Meteor-Century Builders Inc. the
salaries of $21,000 were to be divided equally between the
representatives of the two groups. It also contained a pro-
vision whereby the first and second parties agreed to
subscribe $100,000 each for 100 shares of the company’s
common stock and 900 shares of preferred stock, both of a
par value of $100 each, subject to the stipulation that each
of the parties was to make an immediate payment of
$20,000 and that the balance néed not be paid until a
notice was sent by any of the directors that a deed of salé
for the Gouin Boulevard land was within one week of
signature and that funds were required to make the initial
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payment thereon. The last clause in this agreement con-
tains a stipulation that, since the major portion of their
assets 18 vested in Century Construction Ltd., the Manas-
ters shall have the right to purchase any shares to be
allotted to them in their own names or in the name of
Century Construction Ltd., or in any combination of such
ownership; and upon the undertaking of the latter to
observe all the conditions of the agreement in regards to
Meteor-Century Builders Ine.

The evidence reveals that in July 1954 the Schouelas
developed suspicions that the Manasters were taking
advantage of their position in the appellant company to
further their interests in their own company, Century
Construction Ltd., to the detriment of Meteor Homes Ltd.,
and they decided to suspend furnishing further capital to
the new company so long as the Manasters retained their
stock interests in it. There is no evidence that a majority
of the Board of Directors were dissatisfied with the con-
duct of the Manasters or that the company was incurring
losses, and I do not consider that the charges made against
the Manasters were substantiated; but an agreement was
reached, no doubt with the intervention of Notary Maurice
Garmaise, and signed before Notary Max Garmaise on
July 9, 1954, whereby the Schouelas bought out the Man-
asters. It is stipulated in this deed (Ex. A-5) that the
agreements of partnership (Exs. A-1 and A-2) between
the Manasters and the Schouelas, called respectively the
first and second parties, are hereby cancelled and annul-
led a toutes fins que de droit; and it is stated further that
the first parties sell to the second parties all of the common
and preferred shares of the capital stock of the appellant
company issued to them for $25,000, receipt whereof was
acknowledged by the first parties, consisting of forty-nine
common shares and 200 preferred, both of a par value of
$100 each. It describes the similar transaction in respect of
Meteor Century Builders Ine., whereby the first parties in
consideration of the acknowledged receipt by them of
$20,000 sell all the shares of the capital stoeck which, with
the exception of one common share issued to Notary
Maurice Garmaise, had been issued in equal proportions
to the first parties and Century Construction Ltd.; and the
seconid parties oblige themselves to indemnify and hold
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190 harmless the first parties against any eclaim of whatever

Hﬂ/]{dEg:%TD nature arising from the fact of non-payment of the balance
v.  of the subscription price ($20,000), payment having been
M&ﬁﬁg‘f\fﬁ' withheld with the consent of the second parties and of the
Revenue  directors of the said company.
KmaeneyJ.  From the two above-mentioned transactions the first
" parties simply received the return of the money they had

invested in these two companies.

In paragraph 4 of the receipt, release and discharge (A-
5) reference to an additional consideration of $32,500 is
made in the following terms:

In consideration of the termination of the Agreement between the
parties and of the assumption by the Second Parties of the undertaking,
the Second Parties agree to pay to the First Parties the sum of $32,500

which the First Parties acknowledge to have received to their satisfaction
at the execution hereof and whereof quit.

In paragraph 5—

The Parties agree that the termination of the said partnership and
the payments hereinabove specified are made in full and final settlement
of any claim of whatever nature of the First Parties against the companies
involved or against the Second Parties and of any claim of whatever
nature of the companies or of the Second Parties against the First
Parties, the parties acknowledging to have settled all accounts between
them and to be contént and satisfied therewith.

A glance at exhibit A-5 shows that the appellant com-
pany, although referred to in this agreement, is not a party
to it. It is to be noted that it was the second parties
(Schouelas) who, by the terms of the agreement, under-
took to pay to the first parties the above-mentioned sum
of $32,500, but such payment was not made. Instead it
was effected by two cheques of the appellant company, both
dated July 9, 1954, and signed on its behalf by E. Schouela
and Josef Manaster. It is claimed in the notice of appeal
that this amount constituted salary payments and/or
operating expenses of the appellant company. I will deal
with the merits of that submission shortly. This agreement
contains an ommibus clause that grants a mutual receipt,
release and discharge between the parties inter se as well as
with respect to the companies mentioned in the agree-
ment; and the most that can be said for it is that the
money was paid for multiple reasons and that only a small
amount, if any, could be regarded as a payment by the
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company to the Manasters in lieu of salary. In my opinion,
any evidence to the contrary notwithstanding, the main
consideration for which the Schouelas undertook to pay the
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sum of $32,500 was to break a deadlock of their own Mrxistes or

creation and to obtain absolute control not only of the
appellant company but also of Meteor-Century Builders
Inec.

It goes without saying that verbal evidence cannot be
entertained to vary or contradict the terms of a valid
written agreement. Counsel for the appellant submitted
that the $32,500 was paid by the appellant company to get
rid of the Manasters because, rightly or wrongly, in the
opinion of the Schouelas the company would be ruined
instead of benefitted by their services, but this is econtra-
dicted in the following evidence given by Alfred Manaster:

Q. Did you also hear, Mr. Manaster, Mr. Schouela say that “at the
time of the dissolution of the agreement, the Company Meteor
Homes was in a worse position that it was when it was first
formed ?”

A. I did hear him say so, but I will have to disagree with this
statement, because at the time of the dissolution, we had under
construction thirty-seven (37) homes in Dorval which were being
built by us as a part of the greater project for approximately one
hundred and sixty (160) homes. And according to my knowledge,
the response we had received from the public was very good and
the sales for these homes were foreseeable and the profit also was
foreseeable. At the time, thirty seven (37) houses were built.

Mr. Edouard Schouela in his evidence sought to con-
nect his undertaking to pay the Manasters’ combined
salaries of $14,000 a year for five years, with the payment
by the appellant company of $32,500. He stated that this
figure constituted a fair settlement of a $70,000 debt made
up of $14,000 per annum for five years. If such payment
had been intended to cover only salary, one would expect it
to have been made with one cheque, but it was effected
without explanation with two cheques of July 9, 1954, for
$27,500 and $5,000.

An obvious weakness in thé above statement is that the
record contains no evidence whatsoever that the appellant
company undertook to pay $14,000 per annum for five
years to the Manasters who were president and treasurer
of the appellant company. Section 178 of the Quebec Com-
panies Act, R.S.Q. 1941, ¢. 276, states that, in the absence
of other express provisions, the election of directors shall

NATIONAL
REevENUE

KEABNEY J.
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take place yearly. So, at most the appellant company could
only be held liable for the Manasters’ salaries for a period

"of six months, the unexpired portion of the current year,

since it appears that they had been paid up to July 1954;
and, if misfeasance on the part of the Manasters as charged
by the Schouelas were provable, the appellant would have
been justified in dismissing them for cause without further
compensation. If the appellant failed to make payment to
the Manasters of $14,000 per annum for the four subsequent
years, their recourse would be against the Schouelas who
had assumed the responsibility of paying such sum, and
not against the company.

A person, according to Art. 1028 C.C., cannot by a con-
tract in his own name bind anyone but himself, his heirs
and legal representatives; and Art. 1029 C.C. provides in
part that a party, in like manner, may stipulate for the
benefit of a third person, when such is the condition of a
contract which he makes for himself, or of a gift which he
makes to another.

In my opinion the evidence does not establish that the
appellant was bound to fulfill the obligations of the
Schouelas towards the Manasters; or that the multiple
stipulations contained in exhibit A-5 constituted a benefit
to the appellant. In any event, from the proof I am led to
believe that the sum of $32,500 paid by the taxpayer was
certainly not an expenditure in the ordinary course of
business.

Fournier J. in Minister of National Revenue v. Manaster
(supra) held that the receipt of the $32,500 by the
Manasters was not income to them but a payment of a
capital nature and consequently deductible; but the pay-
ment in question should be considered in relation to the
instant taxpayer only, because cases can arise where pay-
ments may be deductible to the payer and not taxable to
the payee, but I do not think that this is such a case.

Counsel for the appellant assimilated the present case to
B. W. Noble, Ltd. v. Mitchell*. In that case the moneys
were expended in consideration of the cancellation of an
agreement between the company and a particular share—
holder, and it was held that the amount pa,id was “no
more than a payment to get rid of a servant in the course
of the busmess in the year in which the trouble comes.” In

111 T.C. 872, 420.
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the present case we are dealing with two groups of share- 36-0»
holders who had agreed to go into business together and, _Msrsor
unlike the above case, the agreement makes no reference 0" L™
to the riddance of a servant of the company. The same MINISTER oF

NarroNaL
may be said of Commissioner of Inland Revenue v. Patrick Revewuve

Thomson, Ltd.! and two other subsidiary companies of & .,
common parent. company, wherein it appears that certain  —
sums were paid by the companies to their managing direc-
tors in connection with the cancellation of their contracts,
the payments being expressed in the first two cases to be
in satisfaction of rights to future remuneration, and in the
third to be in lieu of notice.
Although the amount of $32,500 was paid by the com-
pany, the prevailing circumstances were unusual and I am
far from satisfied that, as contemplated in s. 12(1)(a), it
was an expense “made or incurred by the taxpayer for the
purpose of gaining or producing income from . . . a business
of the taxpayer.”
The claim for $3,978 covering legal fees paid in 1955 in
connection with the termination of the partnership was
not raised during the hearing, but it follows in my opinion
that it is likewise non-deductible for income tax purposes.

The second point in issue is whether or not the amounts
of $14,525.30, $7,225.97 and $4,855.97 claimed by the appel-
lant as deductions from income for the years 1955, 1956,
1957, respectively, constituted a reserve within the meaning
of the Act and were properly or improperly disallowed.
The reasons given for disallowance of these deductions rest
on very narrow and what I consider to be tenuous grounds,
namely, that the amounts in question did not constitute
deductible liabilities as claimed by the appellant, but con-
stituted a reserve for contingent liabilities which was not
expressly permitted under s. 12(1) (e).

The arithmetical correctness of the deductions claimed
are not in issue, and it is conceded that these sums repre-
sent sales tax imposed under the Retail Sales Tax Act,
S.Q. 1940, 4 Geo. VI, c. 14. Under this Act the appellant as
a member of the building trade is required to pay a pro-
vincial and municipal sales tax on the price of materials
purchased for conversion into residences or other things
built for the purpose of sale. No person may effect such
sales unless he has first obtained a certificate of registration

137 T.C. 145.
91992-8—4a
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E’fﬂ from the Comptroller of Provincial Revenue. It is not dis-
Mereor  puted that the appellant had conformed to the requirements
Homms Ino. ¢ the Act and that the system of accountmg in use by it
%ﬁfﬁiﬂ was the accerual method.

Revexve  Mr. Joseph Roston, a qualified chartered accountant with
Knmnsy J. Some thirty years’ experience, testified in his quality of
——  auditor of the appellant company that each month the
amount of provincial sales tax was calculated and recorded
in the appellant’s books not as a reserve but as an ordinary
liability ; and, speaking from his experience and knowledge,
he was definitely of the opinion that it constituted a liabil-
ity. The witness, when asked how in general practice such
sales tax indebtedness was treated, added that he had quite
a few other clients in the real estate and building business,
all of whom set it up in the same way as a liability but
that most of them paid it monthly. Counsel for the respon-
dent neither cross-questioned the witness nor led any evi-

dence to contradict his testimony.

I think Mr. Roston’s evidence establishes that the appel-
lant by showing the sales tax in its books of accounts as
an ordinary liability was conforming to usual commercial
and good accounting practice, and such practice must prevail
unless there are statutory provisions to the contrary. Vide
Royal Trust Co. v. Minister of National Revenue'; Imperial
Oil Ltd. v. Minister of National Revenue?; Consolidated
Textiles Ltd. v. Minister of National Revenue?®.

Edouard Schouela, whose evidence is uncontradicted
stated in substance that month by month the amount of
the sales tax was recorded in the company’s books as a
liability in favour of the Provincial Government; that the
latter had never demanded payment or sent an inspector to
find out what monthly amounts the appellant had set up in
its books for sales tax; that the company admits the
amounts are owing but that it had not paid them because
its lawyer in the present case, who was also acting for
another client in an action in which the validity of the
Retail Sales Tax Act was contested, advised it “to wait for
a while until he sees the outcome of his case.”

' Counsel for the respondent in argument also mentioned,
but not by name, a Quebec case which, I gathered, was
'pendmg, and in which the constitutionality of the Retail

" 1[19571 C.T.C. 32, 40. ~ 2[1947] ExCR. 527.
8[19471 Ex.CR. 77.
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Sales Tax Act was attacked. He added that judgment had Eﬁ_‘}
not yet been rendered and that the taxpayer did not Mereor
recognize any liability for the sales tax until a decision TOMES 1%
was rendered. The only case resembling that description MII\;II%TI\?ELOF
which I could find is the unreported action of The Attor- Revenue
ney-General of the Province of Quebec v. Louis B. Magill Kearnuy J.
Co., wherein the plaintiff instituted action against the
defendant, a building contractor, for the recovery of sales
tax payable by the defendant on materials admittedly
purchased for use in its building operations. The case was
heard before Ralston J. who by judgment No. 306,791 of
the records of the Superior Court, dated May 27, 1957,
dismissed it on the grounds that the action was improperly
instituted, having been brought in the name of the
Attorney-General of the Province of Quebec instead of in
the name of the Comptroller of Provincial Revenue; and
the above judgment has not been appealed. The grounds
on which that case was decided render it of little value
in the instant case.

Mr. Schouela’s evidence clearly indicates that we are not
here dealing with a case wherein the appellant set up an
amount in its books as a reserve and claimed it was deduct-
ible but counsel for the respondent submitted that, regard-
less of how the account was set up, the amount of sales
tax is not an account payable but a contingent account,
within the meaning of s. 12(1)(e) and cannot be claimed
as a deduction for income tax purposes. In support of the
foregoing contention he referred, inter alia, to the case of
Robertson Limited v. Minister of National Revenue®. In
that case the taxpayer had received in certain taxation
"years commissions which were unearned and which it might
have to refund. It set up in .its books certain reserves
against such contingency and claimed unsuccessfully that,
‘so long as such commissions remained paid, they were
deductible items. In the present case the appellant, far
from acknowledging that the amount sought to be de-
ducted constitutes a reserve set aside against a contingency,
claims that it is a liability created by statute and incurred
in the ordinary course of business.

1(May 27, 1957, Unreported). .. 2[1944] Ex. CR. 170.

91992-8—4a
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3-163 The Court was also referred to Eli Lilly and Co. (Can-
Mereor  ada) Limited v. Minister of National Revenue'. The

H Lmp. .
o Lilly case concerns payments for goods sold and moneys

MINISTER OF 1, 0ned by the appellant, 2 Canadian company and wholly
RevENUE  Gwmed subsidiary of an American corporation, payable in
Kumseney J. American funds. The Minister added to the revenue of
the appellant an amount which included savings effected
in the repayment of the indebtedness made possible
because the Canadian dollar, which had formerly sold at
a discount, was at the time of repayment selling at a
premium. A majority of the Supreme Court held in part-
that the fact that the appellant in prior years had been
allowed to deduet the amount of exchange necessary to
bring the cost of the goods to cost in Canadian dollars was
an inapplicable criterion. No one will deny that the time
and extent of fluctuations in currency exchange rates is
uncertain; but such contingencies are not to be compared,
in the absence of proof to the contrary, with & mere possi-
bility of the unconstitutionality of a statutory enactment.

Other cases cited dealt with reserves set aside to cover
contingent obligations in respect of outstanding milk
tickets and returnable milk bottles left with customers, and
the refund by a book distributor to the vendor of the
purchase price of unsold books subject to reimbursement.
But these cases are of little assistance because they deal
with situations where the amounts sought to be deducted
were by reason of the terms of the contract obviously con-
tingent amounts and only exigible when the contingency
had ceased to exist.

Referring in argument to the foregoing cases, counsel
for the respondent stated:

All the above cases serve to illustrate the principle that, in the case
of a taxpayer on an accrual basis, where an expense is incurred and the
amount is definitely ascertainable and legally liable or payable in the
year in which it is incurred, such amount may be claimed as an expense
of the year.

On the other hand, where a liability is not definitely ascertainable
and the amount is not legally liable or payable because of a factor of
contingency involved, an amount claimed as deduction from income to
take care of such contingent liability cannot be allowed.

1119551 S.C.R. 745.
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I do not think there is any doubt that the expense was 3‘8‘
incurred and payable in the same year because the amount _ Msrsor
of the obligation and the terms of payment were imposed HOMI;IJS. L.
on the appellant by statute. There cannot be any question %ﬂiﬁﬁ OF
of ascertainment of the amounts due since the accuracy Revewus
of each amount was conceded. There remains the question ggrxgyJ.
which in my opinion constitutes the main issue in this —
case, namely—because of a factor of contingency, was the
appellant legally liable for the expense which had been
thrust upon it? Much depends on the meaning to be
attached to the words “contingent” and “legally liable.”

The Shorter Ozford English Dictionary, third edition,
defines liability as follows:

Low—The condition of being liable or answerable by law or equity.

It has been said that the word “liability” is a very general
one and will, as a rule, include even contingencies. See
J. D. McArthur Co. Ltd. v. Alberta & G.W. Ry. Col
referred to by Sanagan and Drynan in The Encyclopedia
of Words and Phrases Legal Maxims, Vol. III, p. 347.
Kohler, A Dictionary for Accountants, second edition, p.
200, defines a legal liability as—

A responsibility for some obligation, enforceable at law, as dis-
tinguished from a moral responsibility.

Counsel for the respondent referred to the definition
found in the Shorter Oxford English Dictionary, second
edition, of the word “contingency,” i.e., “liable to happen
or not . . . Dependent on a probability; conditional; not
absolute . . . ” Apart from drawing attention to the words
“liable,” meaning apt to, and “probable,” signifying likely,
I think this last definition requires elaboration, as there are
several types of contingencies, some of which would oper-
ate in favour of the allowance as a deduction of the items
claimed and others against it. Mertens, Law of Federal
Income Tazxation, Vol. 2, c. 12, p. 127, considers “the prob-
lem of when items are . . . deductions to the taxpayer on the
accrual basis,” and deals with it at p. 132 in these terms:

Not every contingency prevents the accrual of income; the con-
tingency must be real and substantial. A condition precedent to the
creation of a legal right to demand payment effectively bars the accrual
of income until the condition is-fulfilled, but the possible occurrence of
a condition subsequent to the creation of a liability is not grounds for
postponing the accrual. (Emphasis mine).

1719241 2 D.L.R. 118
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1960 Kohler, at page 120 (supra), defines contingent liability

MeTEOR 98—

Howmges Lap.
. An obligation, relating to a past transaction or other event, that

MINISTER OF may arise in consequence of a future event now deemed possible but not
NATIONAL  probgble. If probable, the obligation is not contingent but real (ordmanly,_
Ravenue a current liability), and recognition in the accounts i8 required,

KEABNEY J (Emphasns mine)

_ In Simon’s Income Taz, second edition, Vol. II, pp. 203
and 204, Viscount Simon, commenting on Peter Merchant,
Ltd. v. Stedeford (Inspector of Taxes)?, states:

For income tax purposes it was held that a distinction must be drawn
between an actual, ie., legal, liability, which is deductible, and a liability
which is future or contingent and for which no deducton can be made . . .
The basis of the decision was that the real liability under the contract
was contingent, not actual, since the obligations of the company were
not such that it might be sued for the cost of replacements at current
prices, but only for possible damages for breach of contract . . .

In cases, however, where an actual liability exists, as is the case with
accrued expenses, a deduction is allowable; and this is not affected by
the fact that. the amount of the liability and the deduction will subse-
quently have to be varied. A lLiability, the amount of which is deductible
for income tax purposes, is one which is actually existing at the time of
making the deduction, and is distinet from the type of liability accruing
in Peter Merchant, Ltd. v. Stedeford (supra), which although allowable
on accountancy principles, is not deductible for the purposes of income
tax.

In the above-mentioned case, Singleton J., after quoting
Lord Haldane in Sun Insurance Office v. Clark® to the
following effect:

It is plain that the question of what is or is not profit or gain must
primarily be one of fact and of fact to be ascertained by the tests applied
to ordinary business. Questions of law can only arise when (as was not
the case here) some express statutory direction applies and excludes
ordinary commercial practice, or where, by reason of its being imprac-
ticable to ascertain the facts sufficiently, some presumption has to be
invoked to fill the gap,

goes on to say that “the ordinary. commercial practice in
arriving at the profits of a fire insurance company was what
was being considered in that case,” and I think the same
conditions exist in the present case. In the case of Peter
Merchant, Ltd. v. Stedeford (H.M. Inspector of Tazxes), p
505 (supra), Singleton J. states:

Before me the case of the Company is that it ought to be allowed
to make deductions in respect of possible losses or possible claims. I do
not think that is permissible in the circumstances of this case. As I have
said, I see no reason for the departure from: the ordinary accepted
principles, and this appeal must be dismissed.

1(1948) 30 T.C. 496, C.A. 26 T.C. 59, 78.



Ex.CR. EXCHEQUER COURT OF CANADA 83

In the present case there was no condition precedent to 1960

prevent the provincial authorities from preferring a claim _ Mersor
. . , HoMEs Lap,
against the appellant; and whether the law under which .

the claim was instituted might later be declared wltra SEoSTRor
vires constituted a condition subsequent. In my opinion the REVENTUE
validity of a statutory law must be presumed until the KearwerJ.
contrary is proved, and until then any monetary obligation
which it imposes should be treated as an outstanding

liability. In this case there is evidence that contractors in

the provinece of Quebec generally set up the retail sales

tax as a liability and paid it monthly. Whether .some one
contractor has attacked the Act on several counts including

its constitutionality is not the criterion by which the instant

case is to be judged.

Counsel for the appellant suggested that perhaps the
reason why the Quebec Government had been lenient and
had not pressed its claim against the appellant was because
of a Saskatchewan case pending in the Supreme Court of
Canada, which inter alia involved the constitutionality of
an Act not unlike the Retail Sales Tax Act. Be that as it
Inay, there was nothing to prevent such action from being
taken and there is no evidence that the appellant, if sued,
would risk the expense of defending the action; and the
only thing it stood to lose by delaying payment as long
as possible was interest charges at five per cent which
would accrue in the meantime. I have no doubt that the
Saskatchewan case alluded to is Cairns Construction Ltd. v.
The Government of Saskatchewan'. Counsel for the respond-
ent made no reference to the Cairns case and, though per-
haps unnecessary for me to do so, I will comment on it.
That case dealt with the validity and applicability to the
person sued of The Education and Hospitalization Tax Act,
R.8.8. 1953, c¢. 61, which imposes a tax on consumers and
users of tangible personal property purchased at retail sales
prices in the provinece for consumption and use, and not for
resale. The Supreme Court of Canada which rendered judg-
ment on June 13, 1960, found unanimously that the Aet in

11960) 24 D.L.R. (2d), 1, 2.
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1960 question was constitutional and applicable. Martland J.,

Mereor  who wrote the judgment of the Court, referring to the
Howmes Lp.

. decision in the courts below, said:
MINISTER OF . . .
N ATIONAL The appellant bases its claim upon two grounds: first that the Act in

REVENUE question is ulira vires of the Saskatchewan Legislature and, second, that
KEA-;\I—EY . even if it is valid, the appellant is not, under the terms of the Act
— obligated to pay this tax.

Both the learned trial Judge [9 D.L.R. (2d) 721] and all the members
of the Court of Appeal [16 D.L.R. (2d) 465] of Saskatchewan decided the
first issue in favour of the respondent. A majority of the Court of Appeal
also decided the second issue in its favour. The learned trial Judge and
Gordon J.A. who dissented on this point in the Court of Appeal, held
in favour of the appellant in respect of the second issue.

The terms of the Saskatchewan Act differed from those
of the Quebec Act, and it is not the applicability of the
statute to a particular individual but its constitutionality
which may be of interest in the present case. The judgment
of our court of last resort was not known at the time the
instant case was heard but the judgments of the trial court
and the provineial Court of Appeal had been rendered; and
I think the unanimity of opinion therein expressed on the
constitutional issue has added importance. Had the five
learned judges of the Saskatchewan courts expressed an
opposite opinion, it could have been argued that at least
insofar as the Cairns case was concerned, such judgments
would have been sufficient to neutralize any previous pre-
sumption in favour of the validity of the Act in question.
The opinions which were actually expressed, I think, far
from rebutting the presumption serve to strengthen it.

Since we are here dealing with a statutory liability con-
cerning which no contingenecy in the nature of a condition
precedent existed at the time such liability was incurred,
I do not think a post hoc contingency requires consideration,
but in any event I believe on the known facts at the date of
trial that the post hoc contingency of the Quebec Retail
Sales Tax Act being declared unconstitutional was too
remote to bring it within the purview of s. 12(1)(e). In my
opinion it would have been little short of foolhardiness or
wishful thinking on the part of the appellant or its auditor
to have shown the disputed items at anything less than their
face value and otherwise than as a real liability.
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For the foregoing reasons I dismiss the appeal as to the ﬁﬁ
items of $32,500 and $3,978 ; but maintain it for the amounts Meror
of $14,525.30, $7,225.97 and $4,855.97 which I consider were HOMES Lap.
improperly disallowed as deductions from taxable income. %ﬁ%ﬁ&w
The case will be referred to the Minister of National Revenuve
Revenue for reassessment, and I think the appellant is 0o+

entifled to its costs. o —

Judgment accordingly.

BerwreN: 1960

Mar. 24

JOSEPH BAPTISTE WILFRID JOLI- %
APPELLANT;  Nov.8

COEUR ..... ..o,
AND

THE MINISTER OF NATIONAL

REVENUE ........................ s RespoNDENT.

Revenue—Income—Income taxz—Profit from sale of timber cutting rights—
Capital gain or income—Meaning of “with all due despatch”—Effect of
lack of notification within 180 days after service of Notice of Objec-

v tion—The Income Tax Act, RS.C. 19562, c. 148, ss. 8, 4, 46, 68(8), 69(1),
61, 92(1), 106(2) and 139(1)(e).

The appellant carried on general insurance business and that of a lumber
merchant. In the latter business in addition to buying logs, sawing them
into lumber and selling the lumber wholesale, he also bought timber
lots which he re-sold after reserving the cutting rights thereon. In the
years 1950, 1951, 1952 and 1953 he sold five of his cutting rights at a
profit. On August 14, 1956 the Minister re-assessed for the taxation
years 1950 to 1954 inclusive and added to the appellant’s declared
income the profits made on the sale of the five cutting rights. The tax-
payer’s appeal from the assessment to the Income Tax Appeal Board
was allowed in part but the Board affirmed the addition of the profits
made on the sale of the cutting rights. On an appeal from the decision
to this Court the taxpayer contended that the profit made on the sales
in question represented the liquidation of capital assets held for invest-
ment and for the support of his children. Two questions of law were
also submitted to the Court: 1. Whether the Minister had acted with
“all due despatch” in notifying the taxpayer of his reconsideration of
the assessment for the taxation years in question. 2. Whether lack of
such notification within a delay of 180 days pursuant to s. 59(1) carries
with it the nullity of the assessments.

Held: That after the time the appellant submltted he had decided to dis~
continue his business and liquidate his assets, he continued his lumber
business and sold the five cutting rights in question from which it was
to be concluded that the profits arising from their sale resulted from
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1960 commercial transactions within the meaning of sections 4, 5 and
Jomc' OEUR 139(1)(e), of the In.come Taz Act and were properly added to the
v appellant’s declared income.

MINISTEE OF 2, That the re-assessments of the appellant’s income were all made within

g‘g&?&l‘ the period of time during which the Minister was lawfully allowed to

. do so and the appellant received due notice of the re-assessments.

3. That the meaning to be assigned to the words “with all due despatch”
in 5. 46 of the Act is that the Minister may exercise his power of
assessment during a specified period, formerly six, now four years, from
the date of the original assessment.

4, That the fact that the Minister did not serve on the taxpayer within
the time limit of 180 days after receipt of the Notice of Objection,
notice that the assessments had been reconsidered, has no effect on
the validity or non-validity of the assessments.

5. That the words “with all due despatch” in ss. 46(1), 58(3) and 105(2)
of the Act have the same meaning as “with all due diligenee” or
“within a reasonable time” and are to be interpreted as giving a dis-
cretion, justified by circumstances and reasons, to the person whose
duty it is to act. They are not to be interpreted as meaning a fixed
period of time but purport a diserefion of the Minister to be exercised
for the good administration of the Act, with reason, justice and legal
principles.

APPEAL from a decision .of the Income Tax Appeal
Board.

The appeal was heard by the Honourable Mr. Justice
Fournier at Montreal. '

Philip Vineberg, Q.C. for appellant.

Paul Boivin, Q.C. and Roger Tassé for respondent.

Fournier J. now (November 8, 1960) delivered the fol-
lowing judgment:

Dans cette affaire il s’agit d'un appel de la décision de la
Commission d’Appel de I'Impot sur le Revenu du 16 février
1959 relative au calecul du revenu et de la cotisation de
Pimpdt sur le revenu de I'appelant pour les années d’imposi-
tion 1950, 1951, 1952, 1953 et 1954. Le jugement maintient

. en partie la cotisation de I'intimé et défére le tout au Minis-
tre du Revenu national pour qu’il émette une cotisation
revisée.

- La partie de 'appel qui a été maintenue concerne une
somme de $9,252.37 qui fut ajoutée par I'intimé au revenu
net déclaré de 'appelant pour I'année 1952, mais que la
Commission a considérée comme montant des économies de
I'épouse, et non pas comme revenu imposable du contri-
buable, dans la cotisation de son revenu pour cette année.
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Cette partie de la décision de la Commission n’est pas I'objet 1{62

du présent appel devant cette Cour et I'intimé n’a pas logé JOHSOEUB

de contre-appel & ce sujet. _ MINISTER OF
Narrowarn

La cause du litige provient surtout du fait que 'intimé a Revexue
ajouté au revenu de Uappelant, pour fins d’impdt, les béné- FournierJ.
fices qu’il avait réalisés par suite de la vente de certains =
droits de coupe de bois et de bois. Pour les années d’imposi-
tion dont il est question, I'appelant a déclaré son revenu net
tel que ci-aprés et c’est & ce revenu que U'intimé a ajouté les
profits mentionnés supra en établissant le revenu imposable
du contribuable.

Revenu net Revenu établi
Année déclaré par Pintimé
1950 ..o iiiiiiiiiiieieienaens $ 9,6568.93 $66,095.78
1951 ..ot ii e 3,356.21 27,419.61
1952 Lo iiiieiiieineienrenns 5,729.51 24,136.30
1958 Lt 8,200.45 15,938.50
1954 .. ittt 4,555.10 11,468.22

Le 14 aofit 1956, le Ministre donna avis 3 ’appelant d’une
cotisation revisée pour ces années. Le 5 septembre, 'appe-
lant fit signifier & l'intimé un avis d’opposition & la cotisa-
tion avec raisons & appui. Le 17 juin 1957, le Ministre
émit une nouvelle cotisation confirmant la premiére, aprés
avoir fait certaines déductions pour des intéréts payés sur
des emprunts de banques, et en donna avis au contribuable.
Celui-ci en appela & la Commission, qui maintint 'appel en
partie; de cette décision il y a appel & cette Cour.

En somme, il ¢’agit de déterminer, en se basant sur la
preuve offerte, si les profits provenant de la vente de cing
droits de coupe de bois sont de la nature d’un revenu capital
ou #'ils découlent de transactions commerciales au sens des
dispositions des articles 4, 5 et 139(1) (e) de la Loi de 'imp6t
sur le revenu, S.R.C. 1952, ¢. 148. Dans le premier cas, le
revenu n’est pas imposable; dans le second, il est soumis
aux dispositions ayant trait & I'imposition d’imp6t.

Les articles 3, 4 et 139(1) (e) de 1a loi édictent:

3. Le revenu d'un contribuable pour une année d’'imposition, aux fins
de la présente Partie, est son revenu pour 'année de toutes provenances &
Pintérieur ou & lextérieur du Canada et, sans restreindre la généralité de
ce qui précéde, comprend le revenu pour V'année provenant
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(@) d’entreprises,

4, Sous réserve des autres dispositions de la présente Partie, le revenu
provenant, pour une année d’imposition, d'une entreprise ou de biens est le

MINISTER OF bénéfice en découlant pour l'année.

NATIONAL
REVENTE

Fournier J.

139(1) Dans la présente loi

(e) «entreprise» comprend une profession, un métier, un commerce,
une fabrication ou une activité de quelque genre que ce soit et
comprend une initiative ou affaire d’un caractére commereial,
mais ne comprend pas une charge ou emploi.

Le 1égislateur, dans ces dispositions de la loi établissant
les régles générales qui doivent étre applicables au caleul de
I'impdt, emploie des termes couvrant presque toutes les
activités humaines dont le but est de réaliser des bénéfices.
Toutefois, il n’exprime pas lintention de taxer les profits
provenant de la vente de placements ou d’actifs d’une nature
capitale, sauf exceptions ou & moins que ces transactions ne
revétent les caractéres d’'une entreprise, affaire ou initiative
commerciale. La difficulté est de déterminer, dans chaque
cause, si tous les actes et agissements du econtribuable, ainsi
que les faits et circonstances entourant la ou les transactions,
indiquent qu’elles avaient les empreintes d’une entreprise,
affaire ou initiative commerciale.

Voyons, en résumé, la preuve. L’appelant a demeuré &
St-Evariste, Co. Frontenac, de 1919 & 1952. Vers 1924, il a
ouvert un bureau d’assurances générales (vie, feu, accident,
dommage), représentant en particulier la compagnie Mutual
Life Insurance of Canada. Il continua ce genre d’affaires 3
St-Iivariste jusqu’en 1949, alors qu’il vendit son bureau et
son commerce. Outre ses affaires d’assurance, en 1934 il
entreprit d’acheter des coupes de bois dune compagnie
possédant des limites & bois. Pendant la saison d’hiver, il
faisait faire la coupe du bois. Une fois coupé, il faisait trans-
porter ce bois au moulin et le faisait scier, puis le vendait
en gros. Durant les premiéres années, il opérait seul, mais
de 1936 & 1946 il exploitait ce commerce avec un associé et
tous deux se partageaient les profits de l'entreprise. Apres
1946, tout en continuant la vente en gros du bois, il se mit,
pour ces fins, & acheter des cultivateurs du bois qu’il faisait
préparer pour le marché. A ce stage, je crois qu’il est logique
de dire qu’il exercait son commerce de bois par I'achat de
droits de coupe de bois, qu’il exploitait lui-méme ou avee
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des associés, et que de plus il achetait des cultivateurs du 36_9
bois qu’il faisait préparer pour le marché et qu’il vendait Jomcomm

ensuite en gros. mesmn oF

Pendant cette méme période et par la suite, il fit I’acquisi- RE%?U%L

tion d’'un certain nombre d’immeubles. Ces transactions con- Fotrmiord.
sistaient surtout en 1’achat de lots & bois et de droits de  —
coupe de bois. Dans presque tous ces derniers cas, il vendait

le fonds de terre et se réservait les droits de coupe.
L’appelant explique sa maniére de procéder en disant que
¢’était un placement qu’il faisait en prévision des besoins

futurs de sa famille et en vue d’utiliser lui-méme ces droits

de coupe §'il en avait besoin. Je crois qu’il est possible de
conclure que, §'il avait été préférable pour P'appelant
d’utiliser ce bois pour son commerce de bois de construction,

plutbét que d’acheter des droits de coupe de compagnies ou
d’acheter du bois des cultivateurs, il aurait opté pour la
premiére alternative.

L’appelant a parlé de raisons de famille. Il avait des fils
qu’il espérait pouvoir intéresser 4 son commerce d’assurances
et & ses autres activités commerciales; les fils décidérent
d’aller s’établir dans d’autres régions. I1 dit que c’est alors
(vers 1948) qu’il prit la décision de vendre son commerce
d’assurance ainsi que son actif et d’aller demeurer &4 Mont-
réal. Toutefois, méme aprés ces événements il a continué a
vendre de 'assurance, & opérer un commerce de bois et &
acheter, échanger et vendre des propriétés.

Tout le présent débat repose sur 'achat et la vente de
cing droits de coupe de bois. Les profits doivent-ils étre con-
sidérés comme revenus imposables ou gains de capital?
C’est 1& le probléme 2 résoudre. Les ventes ont été faites en
1950, 1951, 1952 et 1953. Les profits provenant de ces ventes
sont indiqués aux documents qui sont annexés aux déclara-
tions du revenu net de I'appelant pour ces années, mais il
a considéré ces bénéfices comme profit de capital. En se
basant sur les déclarations de I'appelant, I'intimé a recon-
stitué I’'avoir du contribuable et a considéré le profit des
ventes comme revenu imposable. Le résumé des transactions
suit.

Le 22 octobre 1936, & une vente annoncée par le shérif,
Pappelant fit 'acquisition des lots & bois n* 156 et 157 de la
Paroisse St-Samuel de Gayhurst pour $1,010 et le 6 octobre
1942 il acheta le lot' 7 du 8° rang du canton de Shenley-Sud
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pour $1,000. La vente du 18 octobre 1950 des droits de coupe
sur ces lots a été effectuée pour la somme de $59,875, dont

Minsiez or $30,000 payable avant le 1% juin 1951 et la balance, soit

NATIONAL
Revenur

Fournier J.

$29,875, avant le 1° décembre de la méme année.

Le 6 octobre 1943, il avait acheté les lots 36 et 38 du rang
11 du canton de Shenley. Le 10 juillet 1944, il avait vendu
le fonds de terre pour la somme de $3,000, se réservant le
bois qui eroit ou qui croitra sur les dits lots pendant 30 ans.
La vente de la coupe de bois sur le lot 36 fut effectuée en
1951 pour la somme de $25,000 et celle sur le lot 38 en 1952
pour la somme de $16,500.

La quatriéme vente est celle des droits de coupe de bois
sur le lot 564 et partie du lot 563. L’appelant avait acheté
ces lots en 1951, Il en avait vendu le fonds de terre le
30 octobre 1952 pour $13,000 et les droits de coupe le
20 novembre 1952 pour $1,500. Il avait acheté cette
propriété et les droits de coupe pour $10,000 peu de temps
auparavant.

L’appelant avait acquis les droits de coupe sur les lots 28
et 29 du rang 13 de St-Evariste pour une somme de $100. En
1953, il fit 1a vente de ces droits pour une somme de $3,000.

Bien que la preuve documentaire au dossier ne soit pas
compléte en ce qui regarde ces transactions, il y a au dossier
une lettre indiquant que ’'appelant ne conteste ni les tran-
sactions relatives aux droits de coupe de bois ni les montants
mentionnés & la cédule annexée & ladite lettre. D’ailleurs
c’est & lappelant qu’incombait le fardeau de démolir les
faits prouvés et d’établir que les dispositions de la loi sur
lesquelles l'intimé avait basé sa cotisation n’étaient pas
applicables au litige. Il a failli & la tache, & mon avis, quant
aux faits relatifs aux points précités.

I1 est évident que 'appelant, méme apres avoir décidé de
liquider ce qu’il désigne comme ses placements, a continué
4 vendre de l'assurance et du bois de construction et &

-acheter et vendre des immeubles. Il se réservait invariable-

ment le droit de coupe du bois. Il avait done le droit de
couper et scier ce bois et de le vendre; s’il ne I'a pas vendu, il
est raisonnable de croire qu’il attendait 'occasion pour ce
faire ou pour en disposer autrement. La se trouvait deux
alternatives d’en retirer des revenus. Le fait qu’il a prétendu
avoir voulu les garder pour assurer 'avenir de ses enfants
ne m’s pas impressionné, étant donné toutes ses activités
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commerciales au cours de sa carridre d’homme d’affaires. Du 1960

reste, un exemple, que je veux citer, illustre bien sa méthode Jouicorur
d’opération. A la pitce R-2 (vente de coupe sur les 10t8 poxmmms o
156-157 du cadastre officiel de la Paroisse St-Samuel de %ﬁgﬁ%

Gayhurst) se trouve la clause suivante: J—
FournierJ.

La coupe de bois ci-dessus vendue ainsi que le bois coupé demeurera
la propriété du vendeur jusqu’a paiement complet des paiements dus et
le vendeur aura droit d’étamper 4 son nom le bois coupé en quelquendroit
qu'’il soit, m&me aprés le sciage et 'empilage, jusqu’a parfait paiement.

L’appelant a prétendu qu’il ne faisait pas le commerce de
coupes de bois, mais la clause qui préeéde me porte & croire
le contraire. Depuis de nombreuses années, son commerce de
bois consistait en I'achat de droits de coupe de bois ou en
P’achat de bois des cultivateurs; & le faire scier, préparer pour
le marché et & le vendre en gros. La vente du 18 octobre
1950 me semble une méthode améliorée, et probablement
plus luerative, d’exercer son commerce. Le contrat indique
clairement que le contribuable a vendu du bois ayant été
coupé, ouvré et préparé. Une telle transaction est certaine-
ment de nature commerciale ou d’inspiration spéculative.

M. le juge Locke, parlant pour la Cour, dans la cause de
Sutton Lumber & Trading Co. Ltd. et Minister of National
Revenue!, exprime 1'avis ci-aprés relaté:

The question as to whether or not the present appellant was engaged
in the business of buying timber limits or acquiring timber leases with a

view to dealing in them for the purpose of profit is a question of fact
which must be determined upon the evidence. . ..

Comme il y a rarement deux causes dont les faits sont
identiques, il est admis que chaque cas doit &tre décidé au
regard des faits qui lui sont propres. Ici il s’agit d’'un con-
tribuable qui a passé sa vie d’adulte & transiger des affaires
d’une nature commerciale. S’il vendait des assurances, il
réalisait un profit sous forme de commission. S’il achetait
des droits de coupe, il en retirait des revenus sous forme de
bénéfices provenant du sciage, de la préparation et de la
vente du bois. Lorsqu’il achetait des terres sur lesquelles il
y avait du bois, il vendait le fonds de terre, se réservait le
droit de coupe, puis, pendant une certaine période, vendait
non seulement le droit de coupe mais aussi le bois debout,
dont il gardait la propriété jusqu’au paiement, méme si le
bois avait été coupé, scié et empilé, et cela aprés I'avoir

1[1953] C.T.C. 237, 253.
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étampé 4 son nom. Il suivait, je n’en ai pas de doute, la
méme procédure que celle adoptée par les compagnies qui
dans le passé lui avait vendu des droits de coupe.

Dans la cause C. W. Logging Co. Ltd. et Minister of
National Revenue' qui m’a été citée, le juge Ritehie a
décidé:

That the 1950 sale of the cutting rights to the merchantable timber was
a sale of the residue of the mature timber crop and was made in the course

of carrying on a business of dealing with timber either by logging operations
conducted by the appellant itself or by the sale of stumpage.

Dans la présente instance, 'appelant possédait des coupes
de bois. Il pouvait lui-méme les exploiter et vendre le bois;
il a préféré vendre et le droit de coupe et le bois. Il exercait
une entreprise ot il pouvait acheter et vendre du bois ou
acheter des permis de coupe et vendre et ces droits et le bois
se trouvant sur les terrains.

Le Président de cette Cour, en commentant sur ’expres-
sion «une initiative ou affaire d’un caractére commercialy
qui forme partie de la définition du mot «entreprise» con-
tenu dans les articles 3 et 4 de la loi, fait les remarques
suivantes:

The infention to sell the purchased property at a profit is not itself a

' test of whether the profit is subject to tax, for the intention to make
a profit may be just as much the purpose of an investment transaction
as of a trading one. The considerations prompting the transaction may
be of such a business nature as to invest it with the character of an
adventure in the nature of trade even without any intention of making
a profit on the sale of the purchased commodity. Voir Minister of
National Revenue et Taylor [1956]1 C.T.C. 189, 190.

Plusieurs faits qui ont été établis par la preuve testi-
moniale et documentaire ainsi que par les propres déclara-
tions de appelant viennent en contradiction avec la posi-
tion prise dans son appel, lequel, en somme, est basé sur le
fait qu’il avait décidé de discontinuer ses activités com-
merciales, de liquider ses biens et d’aller demeurer 3 Mont-
réal. Il est bien difficile de concilier ces faits avec les actes
qu’il a posés par la suite, Il a continué & vendre de P'assur-
ance et & exploiter un commerce de bois. Il a continué &
acheter et vendre des immeubles. En 1950, il a acheté un
terrain; il dispose du fonds de terre mais se réserve le droit
de couper le bois. En 1952, il vend ce permis de coupe de

1[1956]1 C.T.C. 15.
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bois. Voici un cas olt il est impossible de dire qu’il a acheté 1960
ce permis de coupe pour satisfaire & 'avenir de ses enfants, JoLicorur
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8’1l n’y avait pas eu entente entre les parties au début du _ ——
NN .. FournierJ.

proces & l'effet que les procureurs produiraient chacun un =
mémoire écrit sur une question de droit au sujet d’'un point
de procédure, je déciderais, pour les raisons susmentionnées,
que 'appel doit &tre rejeté. Les factums produits au dossier
étant en anglais, je me propose de traiter dans cette langue
la question qui m’a été soumise.

Two questions of law are submitted to the Court. The
first is whether the Minister had acted with “all due dis-
patch” in notifying the taxpayer of his reconsideration of
the assessment for the taxation years under review, pursu-
ant to s. 58 (3) of the Income Tax Act, R.S.C. 1952, c. 148
(identical in wording with s. 53 of the 1948 Income Tazx
Act). The second is whether a lack of such notification
within a delay of 180 days pursuant to s. 59 (1) carries
with it the nullity of the assessments,

The taxation years involved are 1950, 1951, 1952, 1953
and 1954. The original assessment for 1950 was dated May
29, 1951. The taxpayer was re-assessed on August 14, 1956.
The notice of objection was submitted on September 5,
1956. The Minister’s notice in reply was dated June 17,
1957. For the following years, the dates of the original
assessments, re-assessments, notices of objection and noti-
fications in reply are as follows:

Tazation Dates
years Assessment Re-ossessment Objection Notice of reply
1951, . May 15, 1952 Aug. 14, 1956 Sept. 5, 1956 June 17, 1957
1952' . June 3, 1953 [{3 & & [{4 ({1 113 & [13 [13
1953- . June 4, 1954 [{] & [{3 & &« [{3 & [{3 &«
1954. . {3 17, 1955 [ 113 141 [{4 &« [{ [13 &« 114

In 1956, the Minister re-assessed the appellant under the
provisions of 8. 42 of the 1948 Income Tax Act for the
taxation years involved.

Up to January 1, 1957 there was a 6-year statute limita-
tion on re-assessments under s. 46 of the Income Tax Act.
Effective January 1, 1957 the limitation was reduced to
four years.

91992-8—5a
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The re-agsessments were made within six years from the
day of the original assessments in each case, as provided

MINISTEROF for in s. 42 of the 1948 Aect and in s. 46 of the Income Tazx

NATIONAL
REVENUE

Fournier J.

Act. The notifications were made 285 days after the appel-
lant’s ‘notice ‘of objection, pursuant to s. 53 of the 1948
Income Tax Act and s. 58 of the Income Tax Act.

The appellant contends that all the assessments, and not
just the 1950 one, became invalid because of the failure
of the Minister to act “with all due diligence as required
by law”. On the other hand, the respondent submits that
the statutory delay set forth in s. 46(4) and 59(1) of the
Income Tax Act does not apply to s. 58(3) and that the
assessments did not become invalid pursuant to the fact
that the Minister notified the taxpayer after 180 days from
the receipt of the notice of objection.

The provisions of the Act which give power to the
Minister to assess the taxpayer’s income are found in ss. 46,
58 and 92 of the Income Tax Act. They read:

46. (1) The Minister shall, with all due despatch, examine each return
of income and assess the tax for the taxation year and the interest and
penalties, if any, payable.

(4) The Minister may at any time assess tax, interest or penalties and
may

(a) at any time, if the taxpayer or person filing the return has made

any misrepresentation or committed any fraud in filing the return
or supplying information under this Act, and

(b) within 4 years from the day of an original assessment in any other

case,
re-assess or make additional assessments.

58. (3) Upon receipt of the notice of objection, the Minister shall
with all due’ despatch reconsider the assessment and vacate, confirm or vary
the assessment or re-assess and he shall thereupon notify the taxpayer of
his action by registered mail. '

92 (1) The Board may dispose of an appeal by

(a) dismissin_g it,

(b) allowing it, or

(¢) allowing it and

(i) vacating the assessment,
(ii) varying the assessment, or
(iii) referring the assessment bacl to the Minister for reconsidera«
tion and re-assessment.
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So the Statute clearly expresses that the Minister is
allowed to assess and re-assess the taxpayer’s income JOLIgOEUR
within six years from the date of an original assessment Minister oF
and at any time in case of misrepresentation or fraud. 11\{23;?0%
Since January 1, 1957, the time is limited to four years. goumierJ.
Thus, notwithstanding any previous assessment, he may ——
re-assess as often as he thinks it necessary within the time

limit fixed by s. 46(4).

1960
—

In Minister of National Revenue and British and Amer-
ican Motors Toronto Ltd.* Cameron J. states:

. . . The provisions of s. 42(4), now 46(4), of the Income Tax Act,
empowering the Minister to re-assess or make additional assessments in
certain cases within a period of six years from the day of the original
assessment would indicate that a previous assessment is not in all cases

final and conclusive, but may be reconsidered in the light of subsequent
evidence.

As regards the taxation years herein discussed, the
re-assessmaents of the appellant’s income were all made
within the period of time during which the Minister was
lawfully allowed to do so, to wit August 14, 1956. It appears
that the appellant received due notice of the re-assessments.
I do not believe it necessary to deal with these re-assess-
ments otherwise than to say that on the above-mentioned
date the re-assessments were to be considered as having been
determined according to the provisions of the Statute. The
rule laid down in the case of Johnston and Minister of
National Revenue®, which puts the onus of proof that the
assessment is erroneous on the taxpayer, is certainly appli-
cable to assessments objected to by the taxpayer because
s. 68(1) says that the notice of objection must set out the
reasons for the objection and all relevant facts. Here is
what Kellock J. states in his remarks at page 492:

As T read the provisions of the statute commencing with s. 58, a person
who objects to an assessment is obliged to place before the Minister on his
appeal the evidence and the reasons which support his objection. It is for
him to substantiate the objection. If he does not do so he would, in my
obinion, fail in his appeal. That is not to say, of course, that if he places
before the Minister facts which entitle him to succeed, the Minister may
arbitrarily dismiss the appeal.

1[1953]1 Ex. C.R. 153. 2119481 S.C.R. 486.
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The above test is to be applied when the taxpayer, dis-
satisfied with the assessment, has objected to it and appealed

Mrvisss or from the Minister’s decision. But before reaching that point,

NaTI0NAL
ReveNuR

Fournier J.

the Statute makes the following statement at s. 46(7).

(7)) An assessment shall, subject to being varied or vacated on an objec-
tion or appeal under this Part and subject to a re-assessment, be deemed to
be valid and binding notwithstanding any error, defect or omission therein
or in any proceeding under this Act relating thereto.

So before an objection has been notified or an appeal from
the assessment is taken the assessment is deemed to be valid
and binding. At that stage, no error, defect or omission can
affect its validity.

When dissatisfied with the assessment, the taxpayer may
serve by registered mail a notice of objection to the Deputy
Minister of National Revenue for taxation at Ottawa. This
is followed by s. 58(3) which deals in essence with the
reconsideration of the assessment with all due despatch.

58. (3) Upon receipt of the notice of objection, the Minister shall with
all due despatch reconsider the assessment and vacate, confirm or vary the
assessment or re-assess and he shall thereupon notify the taxpayer of his
action by registered mail.

Tax liability under the Act is determined by an assess-
ment or a re-assessment which is equivalent of an assess-
ment. The original assessment and others are made pursuant
to the powers conferred under s. 46. The Minister may, at
any time within the time limit, determine the assessments.
After reconsideration of an assessment or re-assessment
objected to by the taxpayer, other re-assessments may be
made under s. 58(3). After an appeal is made by the tax-
payer and allowed by the Tax Appeal Board or the Courts,
the Minister shall re-assess under s. 92(1) of the Income
Tazx Act.

It is noticeable that in s. 46 the Act enacts that the Minis-
ter shall, with all due dispatch, assess the tax for the year,
but qualifies the terms by adding a time limit for doing so.
Thus the meaning to be assigned to the words “with all
due dispatch” in that section is that the Minister may
exercise his power of assessment during a specified period, to
wit, six years formerly or four years now.
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Under s. 59, which deals with appeals to the Income Tax 1960

Appeal Board from assessments objected to by the taxpayer, Joriconur

it is provided that the latter may appeal either “after the Mxister or
.. NATIONAL

Minister has confirmed ‘the assessment or re-assessed, or Revenug

after 180 days have elapsed after service of the notice of g ;= 5

objection and the Minister has not notified the taxpayer —

that he has vacated or confirmed the assessment or

re-assessed.” It is clearly stated ‘that the taxpayer may

appeal whether the Minister has notified or not the tax-

payer that the assessment is confirmed, modified or vacated.

The delay to institute the appeal is 90 days from 'the day

notice has been given under s. 58. These sections empower

the Minister to assess and re-assess and give the taxpayer

the right to appeal from the assessment and the re-assess-

ments. In the first case, the duty of the Minister is to assess

the tax “with all due dispatch”; in the second, the taxpayer’s

right of appeal is limited by a specified period of time.

Section 59 of the Act does not provide that the Minister
must notify the taxpayer within 180 days of the serving of
a notice of objection. In my view it is in no way related to
the provision of s. 58 that the Minister shall with all due dis-
patch reconsider the assessment upon receipt of the tax-
payer’s notice of objection. All it says is that the taxpayer
has a right of appeal, but that right is limited to a certain
period of time. If the Minister has confirmed the assessment
or re-assessed, the appeal must be instituted within 90 days
from the day such action was notified to the taxpayer. Even
if the taxpayer has not been served with a notice, he still
has the right to appeal from the assessment during a period
of 90 days after 180 days have elapsed after the service of
his notice of objection.

The appellant’s contention that all the assessments
involved are invalid is solely based on the fact that the
words “with all due dispatech” in s. 58 impose on the
Minister the duty of reconsidering the assessments and of
giving notice of his action to the taxpayer within a period
of 180 days from the service of the taxpayer’s notice of
objection. It seems that the appellant’s argument on this
point is that the time limit found in ss. 46(4) and 59(1) (b)
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1960 should be applied when interpreting the words “with all due
Jourcorve  dispatch’” of s. 58(3). This is quite difficult to admit, seeing
Mtz op that the two sections are different in construction and deal

11\%“101‘““' with completely different matters.
EVENUE

FownierJ, 1D my opinion the fact that the Minister did not serve

——  on the taxpayer, within the time limit of 180 days after

the receipt of the notice of objection, a notice that the

assessments had been reconsidered has no effect on the

validity or non-validity of the assessments. The appeal

to this Court provided by the Act is an appeal from the
assessment. ‘

In my opinion the words “with all due dispatech” have
the same meaning as “with all due diligence” or “within a
reasonable time”. They appear in ss. 46(1), 68(3) and 105
(2) of the Income Taxr Act and other fiscal statutes. In a
legal sense, they are interpreted as giving a discretion and
freedom, justified by circumstances and reasons, to the
person whose duty is to act. The acts involved are not
submitted to a strict and general rule.

In Colley v. Hart', at page 184 Mr. Justice North states,

. . . In my opinion, it is quite impossible to fix any precise time
within which such an action should be ecommenced ; it must depend entirely
upon the circumstances of the particular case. The action might well, under
one set of circumstances, be commenced with due diligence, if it were com-
menced at a certain time after the threats of action, whereas under other
circumstances it would clearly not be commenced with due diligence if
it were commenced after a lapse of exactly the same time. . . .

There is no doubt that the Minister is bound by time
limits when they are imposed by the statute, but, in my
view, the words “with all due dispatch” are not to be
interpreted as meaning a fixed period of time. The “with
all due dispateh” time limit purports a discretion of the
Minister to be exercised, for the good administration of the
Act, with reason, justice and legal principles.

The subject-matter in this appeal being the assessments,
what the Court has to consider is the correctness of the
assessments in question. In Provincial Paper Ltd. v. Minis-
ter of National Revenue® the President of this Court stated
at page 373,

. . . There is no standard in the Act or elsewhere, either express or

implied, fixing the essential requirements of an assessment. It is, therefore,
idle to attempt to define what the Minister must do to make a proper

144 Ch. D. 179. 2119541 C.T.C. 367.
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assessment. It is exclusively for him to decide how he should, in any given
case, ascertain and fix the liability of the taxpayer. The extent of the
investigation that he should make, if any, is for hun to decide. Of necessity
it will not be the same in all cases.

There is no doubt that the Minister is required to re-
consider the assessment upon receipt of a notice of dis-
satisfaction in the time best suited for the accomplishment
of his duty; however, the determination in each case as
to whether he has executed his duty “with all due dispatch”
is a question of fact. He may be delayed in his determina-
tion by many reasons and factors. But as said above, it is
exclusively for him to decide how he should, in any given
case, ascertain and fix the liability of the taxpayer and
the extent of his reconsideration. This being so, how can
the courts interfere and decide that an assessment becomes
null and void because notice of reconsideration was not
served in the time limit of 180 days?

For better understanding, I shall summarize. Tax liabil-
ity is determined under the Act by an assessment or re-
assessment. The first determination is made by an assess-
ment or re-assessment under the provisions of s. 46. After
reconsideration of an assessment objected to by the tax-
payer, a new re-assessment can follow under s. 58(3).
Upon the allowance of an appeal by the Tax Appeal Board
or the Courts, the Minister shall re-assess under s. 92(1)
of the Income Taz Act and, in my opinion, he is not
subjected to the limitation of s. 46(4). Finally s. 61 of the
Act provides a general rule which reads as follows:

61. An assessment shall not be vacated or varied on appeal by reason

only of any irregularity, informality, omission or error on the part of any
person in the observation of any directory provision of this Act.

I have come to the conclusion that the question at issue
should be determined under the provisions of s. 58(3) and
not of ss. 46(4) and 59(1). It is under s. 58(3) ‘that the
Minister is directed to reconsider assessments after receipt
of a notice of objection and the service of a notice of his
decision. The time stated therein for the reconsideration of
the assessment is “with all due dispatch”.
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I find that the provisions of s. 59(1) have no relation to
the reconsideration of the assessment or the service of the

Mrnzsrsr or NOtice Of . 58(3). In that section the time period is not

NATIONAL
REVENUE

Fournier J.

defined. The Minister has to decide on the time that should
be taken to reconsider the assessment. This will vary and no
two cases may take the same time. Many factors may arise
to prolong his investigation or examination of the facts
underlying his determination of the assessment or the fixing
of the taxpayer’s tax liability.

Je suis d’opinion qu’ayant décidé que les profits découlant
de la vente de cing droits de coupe de bois provenaient de
transactions commerciales au sens des dispositions des
articles 4, 5 et 139(1) (e) de la Loi de I'impdt sur le revenu,
I'intimé a légalement ajouté ces profits aux revenus nets
déclarés par I'appelant en cotisant les revenus imposables
de ce dernier pour les années d’imposition dont il §’agit.

Je ne crois pas que l'absence de notification au contri-
buable dans les délais prévus aux dispositions de l'article
59(1) (b), relativement & la notification par le Ministre au
contribuable du fait qu'il a annulé ou ratifié la cotisation
ou procédé & une nouvelle cotisation, ait pour effet de rendre
la cotisation erronée, illégale ou nulle.

C’est pour ces raisons que je renvoie ’appel de 'appelant
avec frais.

Jugement en conséquence.
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IN THE MATTER OF monies paid into Court under The
Ezxchequer Court Act, R.S.C. 1952, c. 98, s. 24(2).

AND

IN THE MATTER OF a Petition by HELEN SHAUL for
payment out of Court pursuant to s. 24(3) of The
Exchequer Court Act.

Crown—Practice—Property re-sold under Veterans' Land Act—Surplus
proceeds paid into Court—Rights of creditors and veteran—The
Veterans' Land Act, RS.C. 1952, c. 280, ss. 2(1), 8(1)(2), 6(1)(2)(4),
10(4) and 21(1)—The Eaxchequer Court Act, RS.C. 1952, c. 98,
8. 24(2)(8)(4)(6)—The Ezecution Act, RS.0. 1952, c. 120, ss. 20(2),
24(2)(8)(4) and (6).

By s. 21(1) of the Veterans’ Land Act, R.S.C. 1952, c. 280, it is provided
that
“Where a contract made by the Director with a veteran is rescinded
or otherwise terminated and any property that was sold by the
contract iy re-sold by the Director for more than the amount
owing under the contract, the surplus shall be paid by the Director
to the veteran,”

In January, 1957, the Director, the Veterans’ Land Act, re-sold a property
which had been the subject matter of an agreement made pursuant to
the statute between the Director and one H, a veteran, and on such
re-sale realized a surplus of $3,247.17. While this surplus was still
in the Director’s hands, notices purporting to seize H’s right to this
fund under a number of executions against him, including one issued
by the Supreme Court of Ontario and held by the Sheriff of Carleton
County in the Province of Ontario were received. By s. 20(2) of the
Execution Act, R8.0. 1950, ¢. 120, a sheriff holding a fieri facias is
authorized to seize any book debts and choses in action of the execu-
tion debtor and to sue in his own name for the recovery of the monies
payable in respect thereto, Thereafter, the Attorney-General of Canada,
being in doubt as to the proper party to whom the money should be
paid, applied for and obtained an order pursuant to s. 24(2) of the
Exchequer Court Act, permitting the payment of such sum into the
Exchequer Court. In this order, it was expressly provided that the
payment into Court should be without prejudice to the rights, if any,
of H or of any party who had laid claim to the money.

In proceedings taken by a judgment creditor of H, asking for payment out
of Court to her of the money or for determination of the party entitled
thereto, claims were filed by H and by the Sheriff of Carleton County,
ag well as by several execution creditors, and on the trial it was
contended on behalf of H that, since the Director is an agent of the
Crown money in his hands is not subject to seizure under execution
and that, accordingly, H was entitled to have the money paid out
to him,

By s. 5 of the Veterans’ Land Act, it is provided that
“Actions, suits or other legal proceedings in respect of any right or
obligation acquired or incurred by the Director on behalf of Her
Majesty, whether in his name or in the name of Her Majesty,
91993-6—1a
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may be brought or taken by or against the Director in the name
of the Director in any Court that would have jurisdiction if the
Director were not an agent of Her Majesty.”

Held: That the right of a veteran under s. 21(1) of the Veterans’ Land Act
to the surplus proceeds arising on a re-sale is a personal right and
there is neither any statutory provision nor any valid objection on
grounds of public policy rendering such surplus proceeds unassignable
by the veteran or unavailable to satisfy the claims of his creditors.

2. That the Sheriff of Carleton County, by giving to the Director at Ottawa
notice of seizure under the execution held by him, had effected a valid
seizure of H’s right entitling him to sue for and recover money.

‘3. That the effect of s. 5(2) of the Veterans’ Land Act is to remove the

impediment which normally prevents the attachment of public moneys
owing to & judgment debtor and that no valid objection of that kind
could be raised by either the Director or the veteran to a suit or
proceeding by the sheriff to recover in his own name under s. 20(2) of
the Ezecution Act, money payable pursuant to the provisions of the
Veterans’ Land Act by the Director to the veteran, where the veteran’s
right to such money had been seized by the sheriff under an execution.
C.N.R. v. Croteau, [1925] SC.R. 384 at 388, referred to and followed.

4. That although no action or suit had in fact been brought while the
money remained in the hands of the Director, what the sheriff had
done was sufficient to give him an enforceable right to payment of it
and that, accordingly, the money in Court should be paid out to him
to be dealt with by him as money of H levied under execution against
his property.

PETITION by a judgment creditor for payment out of
Court pursuant to s. 24(3) of The Exchequer Court Act.

The petition was heard before the Honourable Mr.
Justice Thurlow at Toronto.

Alfred Shifrin, Q.C. for petitioner.

James Stephenson for Trustees, Toronto General
Hospital.

M. A. Brown for Antoinette Fedele.
B. C. Burden for Trull Funeral Homes.

K. G. Dawe for Jack R. Hewitt.

Taurrow J. now (October 26, 1960) delivered the
following judgment:

This is a petition for determination of the right to a sum
of $3,247.17, which was paid into this Court by The
Director, The Veterans’ Land Act pursuant to an order of
Cameron J.

The money in question represents surplus proceeds aris-
ing upon a re-sale made by the Director on or about Janu-
ary 22, 1957, of land which had previously been the
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subject of a contract of sale made (and later rescinded)
under the provisions of the Veterans’ Land Act, RS.C.
1952, ¢. 280, between the Director and one Jack Reginald
Hewitt, a veteran. By s. 21(1) of that Act, it is provided
as follows:

21. (1) Where a contract made by the Director with a veteran is
rescinded or otherwise terminated and any property that was sold by the
contract is re-sold by the Director for more than the amount owing under
the contract, the surplus shall be paid by the Director to the veteran.

The affidavit filed on the application for the order for
leave to pay the sum in question into court shows that on
December 11, 1957, a notice of seizure of all monies, cheques,
bills of exchange, promissory notes, bonds, mortgages,
specialties, or other securities for money belonging to
Jack R. Hewitt was directed to the Department of Veterans’
Affairs at Toronto by the Sheriff of the County of Simcoe
under a writ of fier: facias issued out of the County Court of
the County of York at the suit of the Robert Simpson Com-
pany Limited against Jack R. Hewitt. This notice was later
withdrawn. On December 12, 1957, the Sheriff of the County
of York “purported to direct” to the Department of
Veterans’ Affairs at Toronto a notice of seizure of, inter alia,
all choses in action belonging to John Hewitt pursuant to
two writs of fiers facias issued out of the County Court of
the County of York against John Hewitt, one at the suit of
Trull Funeral Homes Limited and the other at the suit of
The Trustees of the Toronto General Hospital. The affidavit
further states that on June 3, 1958, the Sheriff of the County
of Carleton directed a notice to The Director, The Veterans’
Land Act, in Ottawa under a writ of fieri facias in an action
in the Supreme Court of Ontario between Antoinette Fedele
and Jack R. Hewitt. By this notice, to which a copy of the
writ was attached, the Sheriff purported to seize all deposits,
credits, book debts, choses in action, and all cheques, bills
of exchange, promissory notes, bonds, mortgages, specialties,
or other securities and equities therein belonging to Jack R.
Hewitt up to the amount of $17,707.32, and he demanded
payment thereof forthwith. The affidavit, which was sworn
on December 15, 1958, also shows that a number of persons,
including the petitioner, Helen Shaul, claimed to have an
interest in the surplus proceeds arising on the sale. There-
after, on January 20, 1959, the Attorney-General of Canada

91993-6—13a
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applied for and obtained an order under s. 24(2) of the
Ezxchequer Court Act under which the sum in question was
paid into this Court. In this order, it was expressly provided
that such payment into court should be without prejudice
to the rights, if any, of the said Jack Reginald Hewitt and
such rights, if any, of any claimant set forth in the notice
of the application. By s. 24(2), (3), (4), and (5) of the
Exchequer Court Act, it is provided as follows:

(2) The Court may, upon the application of the Attorney General of
Canada, in any case in which the Crown finds itself in possession of any
moneys belonging or payable to some one other than the Crown, and the
Attorney General is in doubt as to the person or persons to or among whom
such moneys should be paid or distributed, make an order permitting the
payment of such moneys into Court.

(3) Upon payment of any such moneys into Court in accordance with
any such order, the Crown is ipso facto released and discharged from any
and every liability whatsoever regarding the moneys so paid into Court,
and any person claiming to be entitled to the whole or any share of the
moneys 50 paid in is at liberty to institute an action in the Exchequer
Court by way of petition for the recovery of the same; and in any such
action the Court has power to determine the rights of the claimant or of
any other person to the fund in question, and may make such order or
give such directions, and may make such regulations as will enable the
Court to adjudicate upon the rights of all persons interested in the fund,
and to order payment out to any person of any such moneys or portion
thereof in accordance with the finding of the Court.

(4) In any such action the Court may give directions as to the parties
to whom notice thereof shall be given, the time or times within which such
parties shall be required to file their claims, and, generally, as to the
procedure to be followed to enable the Court properly to adjudicate upon
the rights of the parties and to give judgment upon any claim or claims
against the fund in Court; and any claim that is not entered within the
time limited by order of the Court shall be barred, and the Court may
proceed to determine the other claims and distribute the moneys among
the parties entitled thereto without reference to any claim so barred; and
in any case where the moneys in Court are not sufficient to satisfy all
claims the Court may order that the moneys be distributed pro rata among
the parties entitled.

(5) The Court may also make such order as to costs as it may
deem fit.

The present petition was brought by Helen Shaul, a judg-
ment creditor of the veteran, Jack Reginald Hewitt. At the
hearing, counsel on her behalf asked that the money be
paid out to the creditors of Hewitt who have filed their
claims pursuant to an order made in these proceedings, by
which it had been directed that notice of the petition be
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sent to the persons referred to in the affidavit already men-
tioned, requiring them to file their claims in this Court
within a time limited by the order, failing which such claims
would be barred.

Pursuant to this order, claims had been filed by the Sheriff
of the County of Carleton in respect of the execution already
mentioned and by Antoinette Fedele, The Robert Simpson
Company Limited, Trull Funeral Homes Limited, and The
Trustees of the Toronto General Hospital, all as judgment
creditors of Hewitt, and by the veteran, Jack Reginald
Hewitt, as well, who claimed the full amount of $3,247.17 in
question and asked that it be paid to him. No claim was filed
by the Sheriff of Simcoe or of York County.

It is, I think, clear that the right of a veteran under
8. 21(1) of the Veterans’ Land Act to surplus proceeds is a
personal right which acerues to him upon the realization by
the Director of such a surplus from the re-sale of property
which had been the subject matter of a contract between
him and the Director. Vide The King v. McClellan* and
Ponkka v. Butchart et al® While the contract of sale is in
force, the veteran is prohibited as provided in s. 10(4) from
agsigning the subject matter of the contract, that is, the
property, but I see no reason to think that the prohibition
of 5. 10(4) applies to the veteran’s right under s. 21(1) to
surplus proceeds on a re-sale of the property. Nor do I think
there is any valid objection on grounds of public policy to
the veteran’s right to such a surplus being assigned. In my
opinion, there was accordingly nothing to render the surplus
proceeds from the re-sale in question unassignable (vide
The Queen v. Cowper® at p. 121 et seq.) or unavailable to
satisfy the claims of Hewitt’s creditors.

It does not, however, appear that Hewitt ever made any
assignment of his right, and the mere recovery of a judg-
ment against Hewitt would not have the effect of trans-
ferring his right to the judgment creditor. However, under
8. 20(2) of the Ezecution Act, R.S.0. 1950, ¢. 120, a sheriff
holding a fieri facias is authorized to seize any book debts
or other choses in action of the execution debtor and to
sue in his own name for the recovery of the monies payable
in respect thereto. In my opinion, the veteran’s right to

1[1932] S.CR. 617. 219561 O.R. 837.
811953] Ex. CR. 107.

105

1960

——
Inre
SmAUL

Thurlow J.



106

1960
——
Inre
SHAUL

Thurlow J.

EXCHEQUER COURT OF CANADA [1961]

the money in question was a chose in action within the
meaning of this clause, and but for the fact that the
veteran’s right was a right against The Director, The
Veterans’ Land Act (a matter to be dealt with later in
this judgment) I can see no reason to think that such
right was not liable to seizure under execution. I doubt
that what was done by the Sheriffs of Simcoe and York
Counties can be treated as a valid seizure of the veteran’s
right to the sum in question, since in each case the Sheriff’s
notice was directed to the Department of Veterans’ Affairs
at Toronto, rather than to the Director, The Veterans’
Land Act, and there is nothing in the record to indicate
that the chose in action in question was situate in either
of their bailiwicks, but in any event, no claim was filed
in these proceedings by either of such Sheriffs. On the
other hand, the Sheriff of Carleton County directed his
notice to the Director, The Veterans’ Land Act, at Ottawa,
which is in his bailiwick and where, I think, in the absence
of any indication to the contrary, the situs of the chose in
action may be presumed to be, and I therefore regard what
was done by him as amounting to a valid seizure under
execution of such right entitling him to sue for and recover
the money. As he has also filed a claim in these proceed-
ings, I am of the opinion that he would be the party now
entitled to payment of the money in court unless the fact
that, in the present case; the veteran’s right was one
against The Director, The Veterans’ Land Act, makes a
difference.

The appointment by the Governor in Council of an
officer to be known as “The Director, The Veterans’ Land
Act” is provided for by s. 3(1) of the Veterans’ Land Act,
and by s-s. (2) of the same section it is provided that the
Act is to be administered by the Minister of Veterans’
Affairs and that the powers and duties conferred or
imposed by the Act on the Director shall be exercised or
performed subject to the direction of the Minister. Sub-
sections (1), (2), and (4) of s. 5 are as follows:

5. (1) For the purposes of acquiring, holding, conveying and trans-
ferring and of agreeing to convey, acquire or transfer any of the property
that he is by this Act authorized to acquire, hold, convey, transfer, agree
to convey or agree to transfer, but for such purposes only, the Director

is a corporation sole and he and his successors have perpetual succession,
and as such is the agent of Her Majesty in right of Canada.



Ex.CR. EXCHEQUER COURT OF CANADA

(2) Actions, suits or other legal proceedings in respect of any right or
obligation acquired or incurred by the Director on behalf of Her Majesty,
whether in his name or in the name of Her Majesty, may be brought or
taken by or against the Director in the name of the Director in any court
that would have jurisdiction if the Director were not an agent of Her
Majesty.

* k%

(4) All property acquired for any of the purposes of this Act shall
vest in the Director as such corporation sole; but the provisions of this
section do not in anywise restrict, impair or affect the powers conferred
upon the Director generally by this Act. nor subject him to the provisions
of any enactment of the Dominion or of any province respecting
corporations.

At the hearing, counsel for Hewitt contended that,
since the Director is an agent of the Crown, money in his
hands is not subject to seizure under execution, and in
support of his contention he pointed out that garnishee
proceedings will not generally lie against the Crown or its
agents. The nature of this objection is stated as follows
by Duff J. in Canadian National Railways v. Croteau' at
p. 388:

The real difficulty in attaching moneys payable by the Crown to a
third person lies in the inability of the courts to make an order against
the Crown. Generally speaking, moneys payable by the Crown are subject
to equitable execution, the appointment of a receiver operating as an
injunction prohibiting the judgment debtor from receiving the fund
attached. The process involves no order against the Crown. Only by leave
of the court and, of course, after fiat granted, can the judgment creditor
proceed to enforce the judgment debtor’s claim by petition of right. The
position may be illustrated by reference to sequestration. Sequestration will
lie to attach moneys payable by the Crown, subject to this, that no order
against the Crown can be made. Willcock v. Terrell, [1878]1 3 Ex. D. 323.
Here, again, the process operates only indirectly, by precluding the judg-
ment debtor from receiving payment,.

In the Croteau case, the Court upheld a garnishee order
made against the Canadian National Railway Company,
attaching the pay of a railway employee, and besides the
particular provisions of the Canadian National Railways
Act the Court invoked the provisions of the Interpretation
Act in support of their conclusions. In the present case,
s. 5(4) of the Veterans’ Land Act, in my opinion, excludes
the application of s. 30 of the Interpretation Act, leaving
the matter to be determined solely by reference to sub-
sections (1) and (2) of s. 5. There is also the further
difference that, in the Croteau case, the objection was

1719251 S.C.R. 384.
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taken by the Canadian National Railway Company, where-
as in the present case neither the Director nor the Crown
has taken the objection, the matter being raised only on
behalf of the veteran.

Referring to the particular provisions of the Canadian
National Railway Act authorizing “actions, suits or other
proceedings” to be brought by and against the Canadian
National Railway Company, Duff J. said at p. 388:

Now s. 15, whatever its limitations, does contemplate judgments against
the company for the payment of money in actions arising out of the opera-
tion and management of the Government Railways, as well as in other
cases. Moreover, the use of the word “suits” in addition to “actions”
indicates that equitable proceedings—proceedings of that class which
normally culminate in a judgment in personam—are contemplated by the
section. The necessary effect of s. 15 would, therefore, appear to be that
it removes the impediment which normally prevents the attachment of
public moneys owing to a judgment debtor; and it would therefore appear
to be in harmony with the principle and policy of the section to attribute

to the word “proceedings” a scope which would bring within the ambit of
the section the kind of proceeding that is in question here.

This reasoning appears to me to be equally applicable
in the present case. By various sections of the Veterans’
Land Act, the Director is empowered to acquire real and
personal property and to contract with a veteran for the
sale to him of such property upon the terms prescribed by
the Act. Obviously, the exercise of these powers would in
the ordinary course raise contractual obligations between
the Crown, represented by the Director, on the one hand
and vendors of land or veterans on the other, the existence
of which could be expected to give rise to disputes from
time to time. In this situation s. 5(2) provides that
“Actions, suits and other legal proceedings” in respect of
such obligations may be brought by or against the Director
in his name in any court that would have jurisdiction if
the Director were not an agent of Her Majesty. Like the
section considered in the Croteau case, s. 5(2) appears to
me to contemplate judgments against the Director in
actions pertaining to obligations lawfully incurred by the
Director on behalf of Her Majesty, and the word “suits”
in addition to “actions” indicates that judgments against
the Director in personam are also contemplated. The effect
would, therefore, appear to be the same as in the Croteau
case; that is, to remove the impediment which normally
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prevents the attachment of public moneys owing to a judg-
ment debtor and thus to permit garnishee proceedings
against the Director at the suit of a creditor of a veteran.
If, as I think, this is the effect of 5. 5(2), I can see no valid
objection either by the Director or the veteran to a suit
or proceeding by the sheriff to recover in his own name
under s. 20(2) of The FExecution Act money payable
pursuant to the provisions of the Veterans’ Land Act by
the Director to the veteran, where the veteran’s right to
such money has been seized by the sheriff under an execu-
tion. Here no action or suit was in fact brought while the
money remained in the hands of the Director, but the fact
that what the sheriff had done was sufficient to give him
an enforceable right to payment of the money was, in my
view, all that was required to entitle him to payment of it.
The objection taken on behalf of the veteran accordingly
fails. ' :

It follows: that, subject to payment which I order to be
made therefrom of the costs of the petitioning creditor up
to the time of the trial herein, the Sheriff of Carleton
County is entitled to the sum in court by virtue of his
having seized the veteran’s right thereto under the execu-
tion held by him, and the said sum will be paid out to him
to be dealt with by him as money of the veteran levied
under execution against his property. The money will,
however, remain in court pending expiry of the time for
appealing from this judgment and thereafter, if an appeal
has been taken, until the disposition of such appeal.

Judgment accordingly.
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BeTwEEN:
HILL-CLARK-FRANCIS LIMITED ...... APPELLANT;
AND
THE MINISTER OF NATIONAL RESPONDENT.
REVENUE .....................

Revenue—Income—Income tax—Lumber company purchased to serve as
subsidiary sold al a profit—Whether profit on sale income or capital
gain—The Income Tax Act, R8.C. 1952, c. 148, ss. 8, 4, and 189(1)(e).

The appellant company, a general contractor and trader in building sup-
plies and lumber, had for some years purchased a large portion of its
lumber from P. Co. In June, 1952, P. Co. was in financial difficulties
and the appellant, with the intention of making P. Co. a2 subsidiary
and thus assuring the continuance of that source of supply, obtained
for $100 an option, exercisable up to November 30, 1952, to purchase
the latter’s outstanding shares for $50,000. In September the appellant,
having received from S, a lumber dealer, an offer of $160,000 for the
shares, completed the purchase and a few days later sold them to S.
In order to ensure that the opportunity to make this sale should not
be lost, the appellant had arranged for the modification of the terms of
a cufting lease held by P. Co. which S considered too onerous, and
had relinquished to P. Co. its right under contract to the bulk of P.
Co.s season’s cut of lumber and accepted repayment of $272,000,
which had been advanced on the purchase price thereof.

The Minister having treated the profit made on the sale of the shares as
income, the appellant appealed from the assessment on the grounds
that the opfion to purchase the shares was a capital asset, that what
had occurred was in substance the realization of that capital asset, and
that the profit realized from the transaction was capital and not income
within the meaning of the Income Tax Act.

Held: That what in fact was sold was not the option but the shares, and
these were sold after the appellant had acquired them not to keep as
capital assets, a purpose which had already been abandoned, but for
the purpose of selling them for a profit.

2. That the profit so realized was profit from a business within the mean-
ing of that term in 8. 3(a) of the Income Tax Act, as defined by
8. 139(1) (e), and was properly treated as income.

APPEAL under the Income Tax Act.

The appeal was heard before the Honourable Mr.
Justice Thurlow at Toronto.

P. N. Thorsteinsson for appellant.

D. 8. Mazwell and G. W. Ainslie for respondent.
Traurrow J. now (October 30, 1960) delivered the
following judgment:

This is an appeal from a reassessment of income tax for
the year 1955. In that year the appellant had an operating
profit from which, for income tax purposes, it sought to
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deduct pursuant to provisions of the Income Tax Act E’E‘f
operating losses allegedly incurred in earlier years. In 1952, Hui-Crarx-
however, the appellant had sold at a profit certain shares FHNCIS
in Poitras Freres Inc., and the Minister, in making theM .

. . INISTER OF
assessment for the year 1955, treated this profit as income ~ Narrowar
and to that extent disallowed the alleged losses as a deduc- BEVENUE
tion from 1955 income. The issue in this appeal is whether ThurlowJ.
he was correct in so doing, and this turns on whether or not ~
the profit on the sale of the shares was income or a capital

gain.

The appellant is an Ontario corporation incorporated in
1913 and carries on an extensive business as a general
contractor and as a trader in building supplies and lumber.
Its sales in 1952 were in the vicinity of $20,000,000. In the
course of its business, the appellant purchases large quanti-
ties of lumber, some of which is used in its contracting
business and some sold through its retail outlets, the
remainder, if any, being disposed of in wholesale trans-
actions. It also has a number of wholly owned or controlled
subsidiary companies, at least two of which are engaged in
producing lumber which the appellant purchases from
them. In 1949, besides purchasing lumber from other sup-
pliers, the appellant purchased the total lumber output of
twenty-seven suppliers, among whom was Poitras Freres
Inc., a corporation organized under the laws of the Prov-
ince of Quebec. In 1952 there were five or six such sup-
pliers, including Poitras Freres Inc., which supplied about
one-third of the appellant’s total purchases of lumber. This
company, however, appeared to be getting into finanecial
difficulties and, having in mind the loss of this source of
supply if Poitras Freres Inec. should discontinue its opera-
tions, the appellant, intending to make the company a
subsidiary, in June, 1952 obtained for $100 from Roger
Poitras, the principal shareholer, an option exercisable at
any time up to November 30, 1952 to purchase the out-
standing shares of the company for $50,000.

The appellant had never engaged in the business of
dealing in timber properties or in shares of timber or other
companies, but because, through its subsidiary companies,
it controlled substantial timber holdings, it had from time
to time received enquiries for timber properties from per-
sons interested in acquiring them. In September, 1952, a
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Mr. Horace F. Strong, who was also engaged in the lumber

Hmi-Crark- business and with whom one of the appellant’s subsidiaries

Francis
Lo,

v.
MINISTER OF
NATIONAL
ReveENUE

Thurlow J.

had had a previous transaction, and who by some means
had apparently become aware of the appellant’s ability to
sell the shares of Poitras I'reres Inc., offered the appellant
$160,000 for them. Despite the appellant’s interest in
maintaining Poitras Freres Inc. as a source of supply, this
offer was too tempting to resist, and the appellant, there-
upon, undertook a number of steps to ensure that the sale
should not be lost. Among other things, the appellant
arranged for a modification of certain terms of a cutting
lease held by Poitras Freres Ine. which Mr. Strong con-
sidered too onerous, and it also relinquished its right under
contract with Poitras Freres Inc. to the bulk of that com-
pany’s 1951-52 season’s cut of lumber.

This, as previously mentioned, was about one-third of
the appellant’s total purchases of lumber. It was expected
to amount to about 4,000,000 f.b.m., and up to the time of
the sale of the shares to Mr. Strong, the appellant had
advanced $272,000 to Poitras Freres Inc. on account of the
purchase price of it. Most of the lumber had at that time
been sawn but remained undelivered. At that time, the net
value of the shareholders’ equity in Poitras Freres Inc., as
indicated in its balance sheet, was $71,129.59. On the face
of the transaction, this equity, represented as it was by the
shares, was what Mr. Strong was paying $160,000 to
obtain, but in the transaction the appellant relinquished its
right to the undelivered timber and accepted repayment
of the advances, a matter which I think played its part in
bringing the transaction to fruition. It was not, however,
suggested that the transaction was in substance a manner
of disposing of the timber or that the appellant entered
Into it for that purpose.

The actual purchase of the shares by the appellant was
made on or about September 24, 1952, some time after the
offer had been received, and they were sold to Strong under
a contract dated September 30, 1952, which provided for
completion of the sale on the following day.

The question to be determined is whether in the circum-
stances these transactions were made in the course of the
appellant’s business or in the course of carrying on an under-
taking or an adventure or concern in the nature of trade. If
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s0, the profit therefrom was income for the purposes of the 190
Income Tax Act, under ss. 3, 4, and 139(1) (e). The test to HireCrarg-
be applied for resolving this question is that stated in Cali- “Tip
fornian Copper Syndicate v. Harris'. Vide Minerals Limited \ - =
v. Minister of National Revenue®, The appellant’s conten- Namowar
tion was that the option to purchase the shares was acquired, Ravenve
not with a view to disposing of it or of the shares, but for ThurlowJ.
the purpose of making Poitras Freres Inc. a subsidiary, that ~—
the option, when acquired, was accordingly an asset of the
appellant acquired for a capital purpose, that the sale of
the shares was in substance the realization of that capital
asset, and that the proceeds of such realization were, there-
fore, capital and not income within the meaning of the
Income Tax Act.

On the evidence, I find that the intention of the appellant,
when acquiring the option, was indeed to make Poitras
Freres Inc. a subsidiary company and, in the circumstances
as described in the evidence, I would draw no inference from
the appellant having taken an option that it intended at
that time to sell the shares or that it took the option for the
general purpose of turning it or the shares to account for
profit by whatever favourable means might be available.
But I do not think that these findings dispose of the matter
in the appellant’s favour for, even assuming that the purpose
for which the option was acquired was entirely a capital
purpose as distinet from a revenue or trading purpose, it
does not, in my opinion, follow that the shares, when
acquired, were acquired for the same capital purpose or that
they ever became or represented capital, as distinet from
revenue assets of the appellant. It should not, I think, be
overlooked that what the appellant acquired for a capital
purpose was not shares at all but an option for which it paid
$100. Had the appellant gone on and acquired the shares
with the same purpose in mind and carried out its plan to
make Poitras Freres Inc. a subsidiary, the shares might well
have constituted in the appellant’s hands assets of a capital,
as opposed to a revenue, nature. What happened in fact
was, however, quite different, and I do not regard it as in
any real or practical sense the equivalent of a mere realiza-
tion of the capital asset represented by the option. Much
more than the option and its value was involved in the

1(1904) 5 T.C. 159 at 165. 2[1958] S.C.R. 490 at 495.
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transaction with Mr. Strong. By the time the contract with

Hmi-Crarx- him was completed, the sum of $50,000 had been invested

Francis
L.

in the project, and in the course of and as part of the deal

Mmnmmzor 80 important contract for a year’s cut of lumber had been
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abrogated. Moreover, the purchaser did not buy or pay for,
nor did the appellant sell the option. I do not doubt the
credibility of the evidence as to why the appellant did not
want to sell the option itself, but the reason for not selling
it cannot change the fact that it was not sold. What was
in fact sold was the shares, and these were sold after the
appellant had acquired them, not to keep as capital assets,
a purpose which had already been abandoned, but for the
purpose of selling them in the transaction which ensued.
At this stage, there was clearly a scheme on foot for profit-
making by acquiring and selling the shares in question, and
the actual purchase of the shares for which the appellant
paid out $50,000, something which it was not bound to do,
as well as the contract for the sale of the shares and the
various steps taken by the appellant to seecure it and to
carry it out, including the giving up of its right to the
1951-562 cut of lumber, were all, in my view, steps taken in
the carrying out of that scheme. To my mind, the fact that
the appellant, in carrying out this scheme, made use of a

‘capital asset in the form of the option no more by itself

stamps the whole transaction as a realization of that asset
than the giving up in the same transaction of a revenue asset
in the form of aright to the 1951-52 cut of timber by itself
characterizes the transaction as one on revenue account. But
in my opinion, in the whole of the circumstances, the fact
that the appellant, having a right to acquire the shares,
proceeded to exercise that right not for the purpose
originally intended (which nothing whatever prevented it
from following) but as a matter of business judgment, for
the purpose of disposing of the shares for profit, and there-
after did dispose of them in carrying out its scheme for
making profit therefrom in a transaction which involved
more than a mere sale of the shares so acquired, marks both
the purchase and the sale as transactions of a trading char-
acter, rather than as steps in the mere realization of a capital
asset. The profit so realized was, accordingly, profit from a
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business within the meaning of that term in s. 3(a) of the 1960
Income Tax Act, as defined by s. 139(1) (e) and was properly Hnﬁ;c:.mx-

treated as income. T
v.
The appeal will be dismissed with costs. MINISTER OF
RevenuE
Judgment accqrdingly. Thurlow J.
THE MINISTER OF NATIONAL PLAINTIFE 1959
M e
REVENUE ..................... ’ Qct.22
Dec. 21
AND —
BERTRAND BOLDUC ..... DEFENDANT AND OPPOSANT.

Revenue—Practice—Income Tax Act—Certificate registered under s. 119(2)
not a judgment by default—Opposition to judgment filed under Code
of Cwwil Procedure not applicable—Nature of certificate—Jurisdiction
of Exchequer Court—The Income Tax Act, RS.C. 1962, c. 148,
8. 119(1)(2)—Code of Civil Procedure, arts. 1163, 1168, 1172 and 1176—
The Exchequer Court Act, R.S.C. 1962, c. 98, s. 29, General Rules and
Orders, r. 6(2).

By 5. 119(1) of the Income Tax Act, R.S.C. 1952, c. 148, an amount payable
under the Act that has not been paid may, subject to the terms of the
subsection, be certified by the Minister. By s. 119(2):

“On production to the Exchequer Court of Canada, a certificate made
under this section shall be registered in the Court and when
registered has the same force and effect, and all proceedings may
be taken thereon, as if the certificate were a judgment obtained
in the said Court for a debt of the amount specified in the cer-
tificate plus interest to the day of payment as provided for in
this Act.”

A certificate purporting to be made in respect of an amount payable by
one B of Rouyn in the Province of Quebec having been registered
pursuant to s. 119(2), B filed in the Court an opposition to judgment,
alleging various objections to the certificate and its registration and
ending with a claim that «le jugement obtenu contre lui par défaut
comme susdit»> be annulled and other declaratory relief.

To the opposition so filed the Attorney General of Canada subsequently
filed a contestation denying all save one of the paragraphs contained
in the opposition and objecting that the facts therein contained were
illegally and irregularly pleaded and offered no right to the relief
claimed.

On a motion by the Attorney-General of Canada to have the points of
law raised on the contestation determined and to dismiss the opposition.
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Held: That the certificate-was not a judgment and, in any case, was not a
judgment by default and that it was accordingly not open to attack
.under the rules contained in the Code of Civil Procedure of the Prov-
ince of Quebec providing for oppositions to judgments by default and
that the opposition should be quashed.

2. Observations on the nature of the certificate and the jurisdiction of the
Court pertaining thereto.

MOTION by the Attorney General of Canada to have
determined the points of law raised on the contestation of
an opposition to a certificate registered by the Minister of
National Revenue under s. 119(2) of the Income Tax Act,
R.S.C. 1952, c. 148, and to dismiss the opposition.

The motion was heard before the Honourable Mr
Justice Thurlow at Ottawa.

- P. M. Ollwwr for plaintiff. .

M. Paul Cuddihy, Q.C. for defendant-opposant.

TaurLow J. now (December 15, 1961) delivered the
following judgment:

On August 13, 1959, a certificate, dated the same day and
purporting to be signed on behalf of the Minister of
National Revenue, was registered in this Court, stating
that under the Income Taxr Act, R.S.C. 1952, c. 148,
Bertrand Bolduc of Rouyn in the Province of Quebec was
indebted for tax, penalties and interest for the year 1957
in the sum of $3,609.51 and for tax and interest for the
year 1958 in the sum of $14,920.72, and that 30 days had
elapsed after the date of default of payment. Under s. 119
(2) of the Income Tax Act such a certificate, when made
and registered in accordance with the section, “has the
same force and effect, and all proceedings may be taken
thereon, as if the certificate were a judgment obtained in
the said Court for a debt of the amount specified in the
certificate, plus interest to the date of payment . ..”

On August 25, 1959, an opposition to judgment was filed
on behalf of Mr. Boldue, setting out a number of objec-
tions to the certificate or its registration, some of which
raise questions of law, including objections to the constitu-
tional validity of the Income Tax Act, and others matters
of fact, and ending with a claim that «le jugement obtenu
contre lui par défaut comme susdits be annulled and other
declaratory relief. Under Art. 1172 of the Code of Civil

]
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Procedure of the Province of Quebec, this procedure, when E’f_’i
properly taken, operates to stay execution until final judg- Mi~ister or
ment on the opposition. It does not appear, however, that JiroNAL
Art. 1168, requiring the opposition to be accompanied with Borage
an order of the judge allowing it to be filed, was complied ——
with. To the opposition so filed, the Deputy Attorney- T'hﬂw'l'
General of Canada on October 7, 1959, filed a contestation

by which he denied all save one of the paragraphs con-

tained in the opposition and added that the facts therein

alleged were illegally and irregularly pleaded and afforded

no right to the relief claimed.

Thereupon, by a notice of motion filed the same day, the
Deputy Attorney-General, on behalf of the Crown,
launched this application to have the points of law raised
upon the contestation of the opposition to judgment deter-
mined and to dismiss the opposition. On the application,
no evidence was offered on any of the issues of fact nor did
counsel for the opposant argue the points of law raised in
the opposition. It was submitted on behalf of the Crown
that some, if not all, of the matters raised in the opposition
were bad in point of law and that the whole proceeding
was irregular and not authorized by the rules and practice
of the Court. '

So far as I am aware, no precisely similar case has hereto-
fore been considered in this Court. In Minister of National
Revenue v. Tanguay', a taxpayer endeavoured to invoke
Art. 645 of the Code of Civil Procedure of the Province of
Quebec by filing in this Court an opposition to a seizure
made pursuant to an execution issued upon the registration
of such a certificate, and the President held the procedure
inapplicable since r. 208 of the General Rules and Orders of
this Court provides a procedure for obtaining relief of the
kind sought and there is no scope for the application of
r. 2(1)(b), and thus of the practice and procedure of the
Superior Court of the Province of Quebec. Here, however,
no execution has issued, but what the opposant attacks is
the certificate itself and the right of the Minister to have
it registered in this Court, as provided by the Income Tax
Act. For such an attack r. 208 is, in my opinion, inapplicable,
and this, I think, is so even though that rule provides a

1719551 Ex. C.R. 50.
91994-4—1a



118 EXCHEQUER COURT OF CANADA [1961]

E:”_? procedure to obtain relief against a judgment and is some-

Mﬁf;f;ﬁ‘; or what wider in its terms than the corresponding English rule

REVENUE (0. 42, r. 27). For, though s. 119(2) provides that, when
registered, the certificate has the same force and effect and
all proceedings may be taken thereon as if it were a judg-
ment obtained in this Court, such a certificate is not in fact
a judgment, nor does s. 119(2) say that, on registration, it
is to be or becomes a judgment of this Court. The effect of
the making and registration of the certificate is precisely
what the Income Tax Act says it is, no more and no less,
and as I read the statute that effect is not that the certificate
is or is to be deemed to be a judgment but simply to provide
that such a certificate may be made and registered in this
Court and that, upon this being done, it has the same force
and effect and the same proceedings may be taken upon it
as if it were a judgment. The certificate, however, in my
opinion, remains merely a certificate, albeit one of a unique
nature, upon which the proceedings authorized by the
statute may be taken. Moreover, even if the certificate is
deemed to be a.judgment to the extent stated by s. 119(2),
the extent there stated is that it is to have the same force
and effect and all proceedings may be taken thereon as if
it were a judgment, et cetera, and I do not think a proceed-
ing the purpose of which is to eliminate the certificate or
its registration falls within the purview of the expression
“proceedings thereon”, nor do I think the right to bring such
a proceeding is to be regarded as an “effect” of a judgment.

BOLDUC

Thurlow J.

It does not follow, however, that the making of such a
certificate and its registration are not open to attack of
any kind. The certificate is a creature of s. 119 of the Income
Tax Act and that Act is the sole authority for its registra-
tion in the records of this Court. The interpretation and
enforcement of s. 119 itself is a matter over which this Court
has jurisdiction under s. 29 of The Exchequer Court Act, if
not under any other statutory provision, and a person
affected by the registration of such a certificate is entitled
to invoke the exercise of the Court’s jurisdiction to deter-
mine the regularity or otherwise of its making and regis-
tration. Moreover, as the registration of the certificate is an
act carried out in the Court, I think the Court has jurisdic-
tion to examine both the constitutional validity of the
statute authorizing such procedure and the facts upon which
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the right of the Minister to make such a certificate and to E’f_?

have it registered in this Court depends, the whole as an N{\ITNISTER oF
incident of its inherent authority to secure and maintain the Revesos
legality of its records and to correct or avoid abuse of its

processes.

v.
Bovrpuo
How then may this jurisdiction of the Court be invoked? oo

In my opinion, it is clearly open to a person against whom
such a certificate is registered to contest it in an independent
proceeding by a petition of right claiming a declaration of
the invalidity of the certificate or its registration (vide
r. 6(2)), and at least in cases where there is no serious
dispute about the facts and the matter arises in a part of
Canada other than the Province of Quebee, in my opinion,
it is also open to the Court to deal with the matter as cir-
cumstances may require on a summary application to be
made in the original proceeding by any party affected
thereby. Vide Annual Practice 1969, p. 577, and cases there
cited, including Nizon v. Loundes' and Harrod v. Benton?.

But I can see no warrant whatever, even where the matter
arises in the Province of Quebec, for invoking Art. 1163 of
the Code of Civil Procedure, upon which counsel for Mr.
Bolduc supported the procedure adopted in the present case
for, as previously mentioned, the certificate is not a judg-
ment, such a proceeding is not a proceeding upon a
judgment within the meaning of s. 119(2) of the Income
Tax Act, and, even if the certificate can be considered a
judgment for this purpose, in my opinion, it is not a judg-
ment “by default to appear or to plead” within the meaning
of Art. 1163. ,

This, in my opinion, is sufficient to dispose of the present.
application, but I may add that I do not think procedure
by petition in revision of judgment under Art. 1175 or by
petitidn in revocation of judgment under Art. 1177 would
be any more appropriate, nor was I-referred to any other
article of the Code of Civil Procedure, and I have not found
any therein, providing procedure which would, in my
opinion, be appropriate to raise in the original proceeding
objections to such a certificate or to its registration in this
Court.

1[1909] 2 Ir. R. 1. 28 B. & C. 217.
91994-4—13a
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I am, accordingly, of the opinion that the procedure
adopted by Mr. Bolduc is not applicable or appropriate for
an attack upon the registration of such a certificate and
that the objection to such procedure should be sustained.
No doubt, the proceeding might have been treated as a
summary application for the relief sought (vide Minister of
National Revenue v. Tanguay (supra) at p. 54), but, as
previously mentioned, no evidence was given on any of the
disputed matters of fact and, when invited to state the
points of law upon which objection was taken to the cer-
tificate, counsel for the opposant stated that he had not
come prepared to state or argue them, as they would be
matters to be dealt with on the hearing of the opposition.
The opposition will, accordingly, be quashed with costs but
without prejudice to the right of Mr. Bolduc to raise any of
the matters therein set out in any proper proceeding he may
see fit to take.

BETWEEN:
LAWRENCE B. SCOTT .................. APPELLANT;
AND

TI-IE MINISTER OF NATIONAL

REVENUE «....ovooveeenenn... RespoNDENT.
Revenue—Income—Income or capital—Income Tax Act BRS.C. 1952, . 148,
8s. 46(1)(2)(3)(4)(6)(7), 61(1), 62(1), 66, 67(1), 68(1) and 61—Sale of
tnventory on cessation of business for lump sum—Lump sum is income
subject to tax—“Day of assessment”—Proper notice of mailing of a
notice of assessment to a taxpayer—Duty to send “a notice of assess-
- ment to the person by whom the return was filed”’—Appeal allowed.
Appellant between 1945 and 1952 carried on business as a registered broker-
dealer under the Securities Act of Ontario. In association with others
he caused the incorporation of a company for the purpose of exploring
and exploiting certain gas and petroleum rights. Through underwriting
agreements appellant became the owner of shares aof the capital stock
of three companies. In 1952 appellant’s registration as a broker-dealer
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was cancelled by the Ontario Securities Commission. He thereupon sold
all his stock holdings in bulk and received for them the sum of $100,000.
This he did not report in his income tax return for 1952 and the
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Minister in making a re-assessment for that year added that sum to MINISTER oF

his taxable income. Appellant contends that the amount received was
capital and not income. Appellant filed his income tax return for 1952
in April 1953 giving his correct residence and business address. Appel-
lant also contends that the re-assessment was not made within the four
years limited by the Act. The original notice of assessment was mailed
to appellant on May 28, 1953, After 1953 appellant terminated his busi-
ness and moved his residence to a place unknown to the department.
On May 16, 1957 an assessor in the department made a recalculation of
appellant’s tax for 1952 and on May 28, 1957 a notice of re-assessment
was mailed to appellant in care of a solicitor who had represented him
on an earlier tax problem. The solicitor photostated the contents of the
letter and returned envelope and contents to the District Taxation
Officer the next day stating he did not represent the appellant. The
photostats were sent by the solicitor to an accountant who had acted
for appellant earlier. The department on June 7, 1957 again mailed the
notice of re-assessment to appellant’s actual residence. There was no
allegation of fraud or misrepresentation by the appellant.

Held: That the sale of appellant’s stock was the final act in a joint profit-
making scheme between appellant and his associate and the sale having
occurred in the course of carrying on business the profit therefrom was
income and subject to tax, and the fact that it was a bulk sale did not
alter its character as income.

2. That the mailing of the notice of re-assessment on May 28, 1957 to
the solicitor who had no authority to receive it nor to act for the
appellant was not a valid discharge of the Minister’s duties under
8. 46(2) of the Act which requires him to send “a notice of assessment
to the person by whom the return was filed”.

3. That the re-assessment was invalid not having been made within the
four year period prescribed by the Act.

APPEAL under the Income Tax Act.
The appeal was heard before the Honourable Mr. Justice
Thurlow at Toronto.

J. G. McDonald and David A. Ward for appellant.
Gordon W. Ford, Q.C. and F. J. Dubrule for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Tuvrrow J. now (November 29, 1960) delivered the
following judgment:

This is an appeal from a re-assessment of income tax
made in 1957 in respect of the appellant’s income for the
year 1952, Two questions are involved in the appeal, the

NATIONAL

ReveNuUE
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first being that of whether a profit realized by the appel-
lant in 1952 was income and the other being whether the
re-assessment was made within the limitation period of
four years from the day of the original assessment provided
by s. 46(4) of The Income Tax Act, R.S.C. 1952, c. 148, as

amended by Statutes of Canada, 1956, c. 39, s. 11. '

The profit in question was realized in the following eir-
cumstances. The appellant was registered in 1945 as a
broker-dealer under The Securities Act of Ontario and
thereafter carried on business as a dealer in shares under
the firm name of L. B. Scott & Company. In 1949,
prompted by the appellant, one George Tabor who was
the manager of a collecting agency in Toronto and a long-
time friend of the appellant, secured certain natural gas
and petroleum rights in Alberta and transferred them to
Alsa Holdings Limited, a corporation formed in July, 1949,
for the purpose of exploring and exploiting these rights.
The consideration for the transfer was 256 shares of Alsa
Holdings Limited. At about the same time, Capitol Petro-
leums Limited and Mammoth Petroleums Limited were
incorporated and Tabor transferred 128 of the shares of
Alsa, held by him, to Capitol, in consideration of 800,000
shares of that company, and the other 128 to Mammoth
in consideration of 800,000 shares of that company. Capitol
thereupon entered into an underwriting agreement with
L. B. Scott & Company for the sale to Scott of some of its
shares, with options to purchase additional shares, which
agreement was subsequently expanded as to the number
of shares, and extended in time. In 1950 and 1951, Scott
purchased and sold to the public upwards of 1,000,000
shares of Capitol, thereby providing that company with
funds with which it in turn financed the exploratory
operations carried out by Alsa. During the same period,
Albert N. Richmond was the under-writer of shares of
Mammoth which he sold to the public and thus enabled
Mammoth to assist on an equal basis with Capitol in
financing Alsa. Initially, all but 80,000 of Tabor’s 800,000
shares of Capitol were in escrow in the sense that they
could not be sold without prior consent of the Ontario
Securities Commission, but in April, 1950, 40,960, and in
May, 1950, an additional 259,040 of these shares were
released. Early in June, 1950, the whole of Tabor’s holdings
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of Capitol shares were transferred to Scott who says he E’i‘f

paid Tabor $10,000 for them. Shares of Capitol not sub-  Scorr

jeet to eserow arrangements were being traded at that time npyrareg o

at fifty cents a share. Within a month afterwards, on Xsmova
) : REVENUE

payment of a like sum, Tabor transferred his shares —

of Mammoth to Richmond. More than 200,000 of the Thﬂw.l.

shares of Capitol transferred to Scott by Tabor, had been

sold by Scott to the public in the course of his business

when, on June 23, 1952, Scott’s registration as a broker-

dealer was cancelled by the Ontario Securities Commission.

Over a period of four months preceding this event, inquir-

ies had been received by Scott from time to time as to his

willingness to sell the whole of his Capitol holdings, but

he had declined to sell them in -bulk. One or more of these

inquiries had been made on behalf of a man named Roman

and on receipt of the notice of cancellation of his licence,

the appellant immediately advised Mr. Roman that he

would be interested in making such a sale. Five days later,

on June 28, 1952, the appellant and Richmond jointly sold

to Roman all their holdings in Alsa, Capitol and Mam-

moth, and in two other companies as well, for $250,000, of

which the appellant ultimately received $100,000 as his

share.

On receipt of the notice of cancellation of his licence,
the appellant also dismissed all but two of his fourteen
employees, had all but one of his fourteen telephones dis-
connected, sold his office furniture, and arranged with his
landlord to find a sub-tenant to take over his office
premises. One of the remaining employees stayed on the
job for two weeks after the cancellation of the licence, and
the other, an accountant, remained for a month, during
which securities belonging to clients were delivered and
other details of the closing of the business were carried out,
but no new purchases of shares were made and no sales of
shares save that above mentioned were made. Scott later
applied for registration as a salesman, but was refused, and
he has not at any time since then been engaged in dealing
in securities.

The sum of $100,000 so received was not reported as
income by the appellant in his 1952 income tax return and
the Minister, in making the re-assessment, assumed that
the appellant had received $150,000 of the $250,000 and
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1960 that the whole of the $150,000 was income of the appel-
Scorr  lant, and he assessed tax and interest thereon accordingly.
Moz op As there is no evidence that the amount received by the
11‘%;3;?;; appellant was $150,000, and no contradiction of the appel-

——  lant’s evidence that what he received was $100,000, I find
Thurlow J. 410t the latter amount is what Scott in fact received.

The appellant’s contention on this branch of the appeal
was that the sum so received was not income but a capital
sum realized on the closing of his business and the liquida-
tion of its assets. The Minister, on the other hand, sub-
mitted that from the inception of the three corporations,
Alsa, Capitol and Mammoth, the appellant and Richmond
were engaged in a joint scheme for making profit by pro-
moting the sale of and selling shares of Capitol and Mam-
moth, that Tabor was a mere nominee and never was the
real owner of the shares which he at one time held, that
the sale of the shares of Capitol and Mammoth by the
appellant and Richmond was but the final act in carrying
out their scheme for profit making and that the profit
realized in that transaction was accordingly profit from a
business within the meaning of The Income Taxr Act and
income for the purposes of that Act.

While the appellant stoutly denied that Tabor was a
mere nominee or that he and Richmond were engaged in
any ‘joint scheme for profit making, the inference is clear
in my opinion that whether Tabor was a mere nominee or
not, and whether there was or was not what might tech-
nically be called a joint scheme, there was clearly a
scheme in which the appellant was a participant if not the
guiding genius for making profit by promoting the sale of
and selling shares of Capitol and of Mammoth to the pub-
lic. And despite the fact that the appellant, by the cancel-
lation of his licence, may have been prevented from selling
by retail the remainder of the shares transferred to him by
Tabor, I am of the opinion that the sale in question was
indeed but the final act in carrying out that scheme and
that the profit therefrom was accordingly a “gain made in
an operation of business in carrying out a scheme for profit
making” as described in the well known test set forth in
Californian Copper Syndicate v. Harris'.

15 T.C. 159.
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It was submitted on behalf of the appellant that the case 1960
is governed by the judgment of the Supreme Court of  Scorr
Canada in Frankel Corporation v. M. N. R., but in my nyrerer o

opinion that case is widely different on the facts from the Namona.
VENUE

present one. For even if the present case is regarded as —
merely one of disposal of inventory on going out of busi- Thurlow J.

ness, it is neither a case of the sale of a manufacturing
business, or indeed of a business at all, nor was the sale a
slump transaction in which a single consideration was paid
for both the revenue and capital assets of a business. Here
what was sold was simply inventory and it was inventory
of a business which consisted of mere buying and selling.
As to this kind of a case, Lord Phillimore said in Doughty
v. Commissioner of Taxes':

Their Lordships would repeat that if a business be one of purely buying
and selling, like the present, a profit made by the sale of the whole of
the stock, if it stood by itself, might well be assessable to income tax; but
their view of the facts (if it be open to them to consider the facts) is the
same as that of Stout C.J.—that is, that this was a slump transaction.

In Frankel Corpn. Ltd. v. M. N. R2 Martland J. in
delivering the judgment of the Court, said at p. 724:
The test to be applied is the often quoted one stated by the Lord

Justice Clerk in Californian Copper Syndicate v. Harris, which was last
applied in this Court in Minerals Ltd. v. Minister of National Revenue:

* * *

To be taxable the profit must be one from the exercise of trading
activity, not the profit from a sale of capifal as such. Mere realization of
agsets does not constitute trading. Commissioner of Tazes v. British-
Australian Wool Realization Association, Lid.

In Doughty v. Commassioner of Taxes, Lord Phillimore, at p. 331, says:

Income tax being a tax upon income, it is well established that
the sale of a whole concern which can be shown to be a sale at a
profit as compared with the price given for the business, or at which
it stands in the books, does not give rise to & profit taxable to income
tax.

He goes on to say:

It is easy enough to follow out this doctrine where the business
is one wholly or largely of production. In a dairy farming business, or
a sheep rearing business, where the principal objects are the production
of milk and calves or wool and lambs, though there are also sales from
time to time of the parent stock, a clearance or realization sale of all
the stock in connection with the sale and winding up of the business
gives no indication of the profit (if any) arising from income; and the
same might be said of a manufacturing business which was sold with

1719271 A.C. 335. 219591 S.CR. 713.
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the leaseholds and plant, even if there were added to the sale the
piece goods in stock, and even if those piece goods formed a very sub-
stantial part of the aggregate sold.

Where, however, a business consists, as in the present case,
entirely in buying and selling, it is more difficult to distinguish between
an ordinary and a realization sale, the object in either case being to
dispose of goods at a higher price than that given for them, and thus
to make a profit out of the business. The fact that large blocks of
stock are sold does not render the profit obtained anything different
in kind from the profit obtained by a series of gradual and smaller
sales. This might even be the case if the whole stock was sold out in
one sale. Even in the case of a realization sale, if there were an item
which could be traced as representing the stock sold, the profit obtained
by that sale, though made in conjunction with a sale of the whole con-
cern, might conceivably be treated as taxable income.

It is the proposition stated in the first of these last two paragraphs
which appears to me to be applicable in the present case.

Here, however, put in the most favourable light for the
taxpayer, the case does not fall within the first of the last
two paragraphs quoted by Martland J. from the Doughty
case, but is of the kind referred to in the second of those
paragraphs, for in the present case the business was one of
mere buying and selling shares. Moreover, the sale in ques-
tion was a sale of what was inventory of the business, and
nothing else. Now when the sale here in question was made,
the appellant had no doubt determined, because of the can-
cellation of his licence, to go out of business, and the sale
itself probably differed from sales formerly made in the
ordinary course of his business in that he was now concerned
to effect a bulk sale of the whole of his Capitol and other
shares, rather than to dispose of them piecemeal. But these
features, while consistent with “mere realization”, do not
conclude the matter. The mere decision by the appellant to
go out of business did not necessarily or in fact put an
immediate end to his business or trading activity. The evi-
dence is that on the day he received notice of the cancella-
tion of his licence, he proceeded to let one of the persons
who had previously inquired, know that he would now be
interested in making a sale of his holdings; a day or so later
he provided the same party with information respecting the
holdings, and a few days later, when an offer was made, he
persuaded Richmond to join with him in accepting it. This,
it appears to me, is manifestly a case of the appellant con-
tinuing to exercise his trade or business of selling shares
until the last of them has been sold and the fact that the
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final sale was of a bulk character does not, in my view,
make it any the less a sale in the course of that trade or  Scorr
business or the profit therefrom any the less a profit “from Moz op
the exercise of trading activity”. No doubt the sum received 11‘{;3;?6‘;
from the sale was in a sense a realization of the value of —
the appellant’s shares, but it was in my view a realization Thu_rl(’_w J.
achieved by the appellant by continuing to exercise his

trade. On this branch of the case, I would accordingly hold

that the sum received by the appellant from the sale in ques-

tion, that is to say, $100,000, was income and that the appeal

should be allowed only in so far as the re-assessment relates

to the other $50,000.

I turn now to the other question raised in the appeal,
that of whether or not the re-assessment was made within
the period of four years limited by the statute. For this pur-
pose, it will be convenient to refer at the outset to the
relevant provisions of the statute. The Income Tax Act is
divided into parts, of which Part 1 deals with Income Tax
and is itself divided into a number of divisions. Division A
contains charging provisions and Divisions B, C, D, E, G
and H contain various provisions by which the income, the
taxable income and the tax liability so imposed are to be
measured. Division F, comprising ss. 44 to 61, provides for
returns of income, assessments of tax, times for payment of
tax, and appeals. These provisions prescribe the procedure
by which the amount of the taxation imposed by the statute
on each taxpayer is to be ascertained and settled. In the
first instance, the taxpayer is required to furnish the relevant
information and to estimate the tax. The Minister is then
charged with the duty of examining the taxpayer’s return
of income and of assessing the tax. In so doing he obviously
may agree or disagree with the taxpayer’s estimate of the
tax, but whether he agrees or not, he is required to send the
taxpayer notice of assessment. The taxpayer then has the
right to object to the assessment and subsequently to appeal
therefrom. For the present purpose, the most important of
these provisions is s. 46 which, as applicable to the case at
bar, reads as follows:

46. (1) The Minister shall, with all due despatch, examine each return

of income and assess the tax for the taxation year and the interest and
penalties, if any, payable.

1960
——

(2) After examination of a return, the Minister shall send a notice of
assessment to the person by whom the return was filed.
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1960 (3) Liability for tax under this Part is not affected by an incorrect or

SCO'TT incomplete assessment or by the fact that no assessment has been made.

v. (4) The Minister may at any time assess tax, interest or penalties

MINISTER OF gnd ma
NaTioNAL Y . . .

REVENUE (a) at any time, if the taxpayer or person filing the return has made

_ any misrepresentation or committed any fraud in filing the return
Thurlow J. or supplying information under this Act, and

(b) within 4 years from the day of an original assessment in any other
case,

re-assess or make additional assessments.

(6) The Minister is not bound by a return or information supplied
by or on behalf of a taxpayer and, in making an assessment, may, notwith-
standing a return or information so supplied or if no return has been
filed, assess the tax payable under this Part.

(7) An assessment shall, subject to being varied or vacated on an
objection or appeal under this Part and subject to a re-assessment, be
deemed to be valid and binding notwithstanding any error, defect or omis-
sion therein or in any proceeding under this Act relating thereto.

In s. 61 it also provided that no assessment shall be
disturbed on appeal by reason only of fault in the observ-
ance of any directory provision of the Act.

In Part VII of the Act, which is entitled “Interpreta-
tion”, it is declared in s. 139(1)(d) that “In this Act
‘assessment’ includes a re-assessment.”

The present case raises the question as to what is meant
by “the day of an original assessment” in s-s. (4), which
in turn involves consideration of what is an assessment
within the meaning of s. 46 and when is it made. The case
also involves the question of what is meant by the word
“send” in s. 46(2).

The facts relevant to this part of the matter are as
follows: The appellant’s income tax return for the year
1952 was filed on about April 30, 1953, at the District
Taxation Office in Toronto, and in it, as required by the
prescribed form of return, the appellant gave as his address
100 Old Colony Road, R.R. 2, York Mills, and he also gave
as a business address, L. B. Scott & Company, Suite 302,
366 Bay St., Toronto, Ontario.

During the month of May, 1953, the return was exam-
ined and checked by several persons employed in the
District Taxation Office, a notice of assessment was pre-
pared, and on May 28, 1953, the notice was sent by post to
the appellant at 100 Old Colony Road, R.R. 2, York Mills,
the address given in the return. The examination of the
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return and the calculation of the tax as assessed, as well Eﬁ_q

as the signature by an assessor of a file copy of the notice,  Scorr
which differed in some minor respects from the notice sent yfixmrer or
to the appellant, had, however, all been completed on or 11‘{;3;?&?
before May 20, 1953. Subsequently, on May 16, 1957, in

view of information which had come to light, an assessor
of the Department prepared a re-calculation of the appel-
lant’s income for the year 1952 and of the tax thereon,
together with a report setting out the reason therefor, from
which a notice of re-assessment was later prepared and a
file copy signed by him. The notice was checked by another
employee on May 22, 1957, who also signed the file copy,
a calculation of interest was subsequently added, and on
May 28, 1957, the notice of re-assessment, which purports
to bear the printed signature of the Deputy Minister of
Naitonal Revenue for Taxation but not those of the asses-
sor or checker, was mailed to the appellant “c/o0 Mr.
Wolfe D. Goodman, 88 Richmond St. W., Toronto, Ont.”.

The reason for so addressing the notice was that the
assessor apparently knew that 100 Old Colony Road, R.R.
2, York Mills, Ont., was no longer the appellant’s place of
abode, that a letter sent a few weeks earlier to the appel-
lant at another Toronto address, that of the same George
Tabor already mentioned, which the appellant had given
in his 1955 income tax return, had been returned un-
delivered and that Mr. Goodman had some years previ-
ously represented Mr. Scott in connection with a tax
question which arose in respect of the taxation of the
appellant for a previous year. Mr. Goodman was not in
fact the solicitor or agent of the appellant on May 28,
1957, when the notice of re-assessment was so mailed and
he returned it to the District Taxation Office on the follow-
ing day without communicating with the appellant. His
instructions in the earlier case had, however, come from
Mr. Ralph Fisher, a chartered accountant then represent-
ing Scott, and before returning the notice, Mr. Goodman
telephoned Mr, Fisher and at his suggestion had the notice
photographed. The next day he sent one set of the photo-
graphs to Mr. Fisher and on June 4, 1957, on instructions
from either Mr. Fisher or from MacCarthy & MacCarthy,
a firm of solicitors, he forwarded the remaining photo-
graphs to the latter firm. The explanation given by Mr.

Thurlow J.
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E@, Fisher of his interest in the notice was that he was engaged
Scorr by George Richmond in resepct of an assessment of
Munorer op Dis share of the profit which arose out of the same trans-
II‘{;%?‘;‘; action. Mr. Fisher also explained his interest in the notice
—— _ on the ground that since he had prepared the appellant’s
Thurlow J. i1 come tax return for the year in question, he wanted to be
in a position to advise the appellant as to his position, if, on
receiving the notice, the appellant should consult him. For
that purpose he had requested opinions on several questions
pertaining thereto from several solicitors, including Mac-
Carthy & MacCarthy, without communicating with the
appellant. This somewhat surprising interest in a problem
as to which he had no instructions may excite one’s sus-
picion, but I do not think there is any reason to presume
that Mr. Fisher was in fact the appellant’s agent, and in any
event, I think the preponderance of evidence favours the
view that Fisher was not at that time the appellant’s agent.
On the return of the notice to the Distriect Taxation Office,
inquiries were made as to the appellant’s address and on
June 7, 1957, the notice was mailed to him at another

address in Toronto where it reached him.

It was not alleged or argued that there had been any
misrepresentation or fraud on the part of the appellant in
filing his 1952 return or in supplying information under the
Act so as to authorize re-assessment at any time pursuant
to clause (a) of s. 46(4), and the matter falls to be decided
under clause (b) of that subsection.

The present appeal has been pending in this Court since
May 12, 1959, and is not affected by the amendments
enacted by Statutes of Canada, 1960, c. 43.

The appellant’s submission was that if the “day of an
original assessment” referred to in s. 46(4) is taken as the
day the calculations of the appellant’s tax were completed,
the four year period ran from May 20, 1953, and that the
evidence showed that the re-assessment was not completed
prior to May 22, 1957, which was beyond the time limited
by s. 46(4). Alternatively, if the day of mailing the notice
is to be taken as the day of assessment, he argued that for
the purposes of the statute, the notice of re-assessment was
not effectively sent by addressing it ¢/o Mr. Wolfe Good-
man, and accordingly the re-assessment was not made before
June 7, 1957, which was more than four years after May 28,
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1953, when the notice of the original assessment was sent. 190
On behalf of the Minister, it was submitted that an assess-  Scorr
ment and a notice of assessment are two different things and pyyrrer o
that an assessment necessarily precedes a notice thereof, %‘TIONAD

. . EVENTUER
that an assessment is complete when but not until the ~——
Minister has finally put it out of his power to alter it by Th‘_‘ﬂ_"WJ'
posting out notice thereof to the taxpayer, that the day of
the original assessment was accordingly May 28, 1953, and
the day of the re-assessment May 28, 1957, since despite the
fact that the notice mailed on that day was returned, the
mailing of it on that day established that the re-assessment
was complete on that day, which was a day within four
years after the day of the original assessment.

There is, I think, no reason to doubt that an assessment
and a notice of assessment are not the same thing. Vide Pure
Spring Co. Ltd.*, where Thorson P. said at p. 500:

The assessment is different from the notice of assessment; the one is
an operation, the other a piece of paper. The nature of the assessment
operation was clearly stated by the Chief Justice of Australia, Isaacs
ACJ., in Federal Commissioner of Tazation v. Clarke, (1927) 40 CL.R.
246 at 277:

“An assessment is only the ascertainment and fixation of liability.”
a definition which he had previously elaborated in The King v. Depuly
Federal Commissioner of Taxation (S.A.): ex parte Hooper, (1926) 37
CL.R. 368 at 373:

An “assessment” is not a piece of paper: it is an official act or
operation; it is the Commissioner’s ascertainment, on consideration
of all relevant circumstances, including sometimes his own opinion, of
the amount of tax chargeable to a given taxpayer. When he has com-
pleted his ascertainment of the amount he sends by post a notification
thereof called “a notice of assessment” .. . But neither the paper
sent nor the notification it gives is the “assessment”. That is and
remains the act or operation of the Commissioner.

It is the opinion as formed, and not the material on which it was
based, that is one of the circumstances relevant to the assessment. The
assessment, as I see it, is the summation of all the factors representing tax
liability, ascertained in a variety of ways, and the fixation of the total
after all the necessary computations have been made.

See also Provincial Paper Ltd. v. M. N. R.2

But it does not, in my opinion, follow from the foregoing
that the giving of a notice of assessment is not itself part
of the fixation operation or procedure which is com-
pendiously referred to in the statute as an “assessment”, or
if the giving of notice is not strictly part of the assessment

1[1946] Ex. C.R. 471. 2[1955] Ex. C.R. 33.
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itself that the assessment itself is complete until the notice
has been effectively given. In Irving and Johnson (SA) Ltd.
v. C. I. R, Watermeyer C.J. discussed the meaning of
assessment as follows at p. 28:

Now the word “assessment” is defined in the Act as “the determina-
tion of an amount upon which any tax leviable under this Act is charge-
able” unless the context otherwise indicates. An examination of various
sections will show that the word is used in the Act in more senses than
one. The word may denote something subjective, i.e., the mental process or
act of determining such amount, but it is more usually used to denote
something objective, i.e., the visible representation of words and figures of
that mental process. Subjectively, an assessment is an abstraction which
has no real existence until it is published by being expressed in symbols
which convey a meaning to others. So long as it is locked up in the mind
of the assessing officer, who is not necessarily the Commissioner, it cannot be
dealt with as required by the Act. Its particulars cannot be recorded by
anyone except the assessing officer; they cannot be filed (see see. 67(2));
the Commissioner cannot issue the assessment (see sec. 67(8)), nor can he
alter it. It seems clear, therefore, that in most places in the Act the word
“assessment” does not mean the unexpressed thoughts of the assessing
officer, but the written representation of those thoughts. Again assessment
must result in a figure, it is an “amount” which has to be determined and
it is that “amount” or figure which the Commissioner may “reduce” or
“alter” under sec. 77(8). (See Commissioner for Inland Revenue v. Taylor
(1934, A.D. 387), Commasstoner for Inland Revenue v. Orkin & An. (1935),
AD. 18).)

It is inappropriate to speak about “reducing” a “thought” or reducing
a mental process. It is also somewhat difficult to see how the Commissioner
can “alter” the mental processes of his subordinates who assess; he can,
however, alter the expressed result of their mental processes, and this must
require some formal act. Presumably what is done is that the record of the
assessment is altered on the instructions of the Commissioner. He probably
does not make any alteration himself but gives instructions that it should
be done. :

In s. 46(1) of The Income Tax Act, the verb “assess”
appears in a context which contains nothing to indicate
the exact limits of what is embraced therein. Nor is there
anything in the subsection to prescribe the form in which
the operation is to be carried out or recorded. As used in
s. 46(1) the word “assess” appears to me to be roughly
equivalent to “ascertain and fix” and it seems to have two
possible senses in one of which the mere acts of ascertain-
ing and calculating only are included, and the other that
of computing and stating the tax in the manner prescribed
by the statute. In the latter sense, the stating is as much
a part of the assessing operation itself as is the computing
of the tax, and in the absence of some statutory provision

114 SATC. 24,
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for stating in another way, it would, in my opinion, be 1960

——
necessary to state it in such a way as to make the taxpayer  Scorr
. v.
aware of it. MINISTER OF
NarioNvaL

In which of these two possible senses is the word used? Revenur
If it is used in the first sense, it seems to me that because Thurlow J.
of the absence of any statutory method for recording the -—
agsessment “the day of . . . . assessment” referred to in
8. 46(4), which I think in its ordinary meaning refers to
the day the assessing is done, is, in my opinion, left in
uncertainty with no convenient means prescribed for estab-
lishing it. Nor do I think there would be any sufficient
basis or reason for holding that “the day . . .. of assess-
ment” is the day when the Minister by sending out notice
puts it out of his power to alter the assessment, for the
last of the computations may have been made some days
earlier and ex hypothest it is these computations which
constitute the assessment. To my mind, the difficulties and
the questions which interpreting the word in this sense
would raise suggest that in the absence of any statutory
prescription of a means or form of recording the assessment
in some official document, it is the other sense in which the
word “‘assess” is used in s. 46(1) and this is, I think, to
some extent confirmed by s. 46(2) which requires that a
notice of assessment be sent to the person by whom the
return was filed—not after the making of an assessment
but—“after examination of a return”. At first blush it
might seem that an assessment must be complete before
notice of it can be given, but I see nothing in the statute
to require such an interpretation, for it appears to me to
be quite consistent with the language used to interpret the
subsection as requiring notice to the taxpayer, not that an
agssessment has been made, but that an assessment is being
made. Nor do I think that Parliament, in setting up a
procedure by which the rights of the Crown and the tax-
payer would be affected, would have used the expression
“after examination of a return” if indeed what was meant
wag “after making an assessment”.

Moreover, perusal of the subsequent provisions of Divi-
sion F appears to me to lend further support to this view.
Under s. 46(2), the requirement is that a notice of assess-
ment be sent. It subsequently appears from ss. 51(1),
52(1) and 56 that times for paying the balance of taxes

91994-4—2a
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assessed and for objecting to the assessment are limited
and ascertained by reference to the date of mailing of

Minorer or NOtice of assessment. The right to object is, however, a
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right to object to the assessment itself and it would seem
to me that to interpret the provisions so that the right to
object arises immediately upon the assessment being made
is more in harmony with the scheme of the provisions than
to interpret them in such a way that there can be a period
of uncertain duration between the day when the assess-
ment is made and the day of mailing of notice which, under
s. 58(1) is the time when the right to object to the assess-
ment first arises.

I also think that s. 46(7) lends support to this inter-
pretation, for I think it is unlikely that Parliament while
providing no form for recording an assessment, neverthe-
less intended that a mere calculation of tax by an assessor
should have binding effect either on the Crown or the tax-
payer notwithstanding any error, defect or omission therein
or in any proceeding relating thereto before the notice
required by s. 46(2) has been given.

I am accordingly of the opinion that the giving of notice
of assessment is part of the fixation operation referred to
as an assessment in the statute and that an assessment is
not made until the Minister has completed his statutory
duties as an assessor by giving the prescribed notice. See
Y.W.CA. v. Halifax.

In this view, “the day of . . . original assessment” referred
to in s. 46(4) was in the present case May 28, 1953, and it
remains to be considered whether the re-assessment under
appeal was made within four years from that day. This, it
seems to me, turns on whether what was done on May 28,
1957—which was the last day of the four year period—
completed the re-assessment and it raises the question
whether the mailing of the notice to the appellant in care
of Mr. Wolfe Goodman was a valid discharge of the
Minister’s duty to give notice to the appellant and thereby
to complete the re-assessment. It was not disputed that
s. 46(2), which requires the Minister to send “a notice of
assessment to the taxpayer”, applies as well to a re-assess-
ment as to an original assessment. Now, nowhere in the
statute is there any express definition of what Parliament

1719331 1 D.L.R. 713.
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intended by the word “send” in s. 46(2), but inferentially E’f_(f

from the references in ss. 51(1), 52(1), 57(1) and 58(1) to  Scorr
the “mailing of notice of assessment” and the preseription MiNiSTER OF
of times by reference thereto, it would seem apparent that %’;ﬁ;ﬁ‘&f*
Parliament intended that such notices should be given by  —
post. This, however, being itself an inference from language Thurlow J.
used in the statute, it is in my opinion also to be inferred

that Parliament never intended that such a notice could be

given effectively by the “mailing” of it to the taxpayer at

some wrong or fictitious address and I find nothing in the

statute to suggest that Parliament intended that a taxpayer

should be bound by an assessment or fixed with notice of an
assessment upon the posting of a notice thereof addressed

to him elsewhere than at his actual address or at an address

which he has in some manner authorized or adopted as his

address for that purpose. Vide Societa Principessa Iolanda
Margherita di Savoia (fondata dai Bonitesi), Inc., v.
Broderick', where in a different context Kellogg J., speaking

for the Court of Appeals of New York, said at p. 384:

When the statute says that the superintendent “shall cause said notice
to be mailed” to all creditors “whose names appear . . . upon the books,”
we think the intent clear that the notice must be “mailed” with an
appropriate address upon the envelope;

In the present case, the notice of re-assessment which was
put in the mail on May 28, 1957, while directed to the appel-
lant, was not directed to his actual address nor was it
directed to either of the addresses stated in his 1952 income
tax return. Had it been so directed—despite the fact that
the appellant no longer lived at the residential address or
carried on business at the business address—and even
despite the fact that the assessor was aware of these facts—
it might well be that in the absence of any act on the part
of the appellant to notify the Minister of a change of
address, he would be bound by the sending of a notice to
either of the addresses so given. That, however, was not
done and it is accordingly unnecessary to decide what the
effect would have been if it had been done. Nor was the
notice sent to the address given by the appellant in his 1955
income tax return and for the same reason it is unnecessary
to decide what might have been the effect if the notice had
been directed to that address. These, however, were the only

1119321 183 N.E. 382.
91994-4—23a
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E’r‘f addresses which the appellant had indicated to the Depart-
Scorr  ment and it is not shown that Mr. Wolfe Goodman or any
Minms o Other person was in fact authorized to receive notices on
%‘g};ﬂ?g his behalf. In this situation, while it was open to the appel-
—— _ lant to adopt and ratify and thus give effect to the sending
Thurlow 7. ¢ notice to that address as a valid notice to him, he was
under no obligation to adopt or ratify it and on the evi-
dence I do not think he ever did so. Nor does it appear that
the notice so sent in fact reached him as a result of the
mailing of it on May 28, 1957, either in the ordinary course
of post, or later. In my opinion, such a mailing or sending
was not a valid mailing or sending of the notice within the
meaning of s. 46(2) of the Act, and it follows that the
re-assessment was not made within the four year period
limited by s. 46(4). Nor, in my opinion, can the require-
ment of s. 46(2), that a notice of assessment be sent to the
taxpayer, be regarded as a directory provision of the Act.

Vide Nicholls v. Cumming.

The appeal will therefore be allowed with costs and the
re-assessment vacated.

Judgment accordingly.

1960 BETWEEN:

Ff'j"_l HARVEY CLARKE SMITH ............. APPELLANT;
Deec. 7
— AND

THE MINISTER OF NATIONAL

REVENUE ....ooovoeieenann. . RESPONDENT.

Revenue—Income tax—Income Tax Act RS.C. 1952, c. 148, ss. 3, 4 and
139(1)(e)—Capital or income—=Sale of farm in bloc at substantial
profit—Sale by farmer with prior dealings in real estate—Farming
successfully carried on for five years—Profils held to be income—
Appeal dismissed.

Appellant from 1943 to 1955 had been engaged in farming, first as a salaried
employee and from 1949 onward on his own account. During the years
from 1943 to 1949 this farming operation included the raising of beef
and dairy cattle and hogs. His father was the owner of two tracts of
land, one a 55-acre lot bought in 1941 and the other a 100-acre lot

1(1877) 1 S.CR. 395.
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bought in 1943. Between 1946 and 1949 two portions of the latter lot
were subdivided into a total of 75 lots and sold. The appellant assisted
his father in making these sales. In 1949 the remaining portion of the

137
1960

——
SMiTH
v.

100-acre lot was transferred to appellant who subdivided it into 63 lots, MINISTER OF

of which 33 were sold by him in the same year.

In 1951 the 55-acre parcel was transferred to appellant in trust for his
father. It was subdivided into lots of which a number were sold between
1951 and 1955. Appellant contributed one third of the expenses of this
subdivision and received one-third of the profits for looking after it
and for the sales of the lots.

In 1950 appellant and his father, who was a printer and not a farmer,
jointly purchased a 125-acre farm about one mile away from this
original farm, fronting on a major highway and near the City of
Toronto, for which they paid $45,000. During the years 1951 to 1955
this property was farmed by appellant with farm help, about 100 acres
being used to grow grain and hay. Livestock for personal use was kept
and portions of farm buildings not needed by appellant were rented as
stables for race horses. The appellant contributed $7,000 to the pur-
chase of this farm and in 1952 the house on it together with one acre
of land was sold for $12,000 and provided a further sum of $6,000
towards appellant’s share of the purchase price, and the remaining
$9,500 was paid by him to his mother after his father’s death, his
mother having become entitled to the father’s property. The remainder
of this farm was sold in one single transaction for $260,000 in 1955.
Shortly after the sale of the farm, appellant sold his farm machinery
and has not since been engaged in farming. The Minister assessed
appellant for the profits from this sale for the years 1955, 1956 and
1957. From this assessment appellant now appeals to this Court. He
contends that the farm was purchased in 1950 for farming and that it.
was used for that purpose until sold in 1955, no efforts having been
made to sell it, the sale resulting from an absolutely unsolicited offer to:
purchase, and that he had realised an investment and was not engaged.
in the real estate business.

Held: That the appeal must be dismissed.

2. That the purchase of the property by appellant and his father was not:
an investment looking primarily to the maintenance of an annual
return but was really a venture of capital in acquiring a property with
8 view to realising the profit that could be made from seizing upon
a favorable opportunity that could be expected to come from selling-
it either in lots or as a whole.

3. That the profit from the sale of the farm is income from a business as.
defined in the Act and taxable.

APPEAL under the Income Tax Act.

The appeal was heard before the Honourable Mr. Justice:
Thurlow at Toronto.

W. D. Goodman for appellant.
W. W. Barrett and J. D. C. Boland for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

NATIONAL

REVENUE
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TrurLow J. now (December 7, 1960) delivered the fol-
lowing judgment:

This is an appeal from assessments of income tax for the
years 1955, 1956 and 1957, the issue for each of these years
being whether the profit arising from a sale made by the
appellant in 1955 of certain real property was income or
a capital gain.

The appellant at the time of the trial of the appeal was
35 years of age. After leaving school he had been employed
for 14 months by the Canadian Bank of Commerce at
Thornhill near Toronto, where he and his parents lived,
and subsequently for eight months by the DeHaviland
Aircraft Company, but from 1943 until the end of 1955 he
had been engaged in farming at first as a salaried employee
of his father and from 1949 onward on his own account.
Between September, 1943 and May, 1944, the operation
included the raising of a herd of some 18 head of beef
cattle. In the fall of 1944, 16 head of dairy cattle were
acquired, and a herd of this size was kept until 1948 or
1949. During these years from 1943 to 1949 the operation
also included raising hogs. There is nothing in the evidence
to indicate what the pecuniary results of these operations
were.

* The farm where the operations were carried on consisted
of two lots in Vaughan Township on the west side of Yonge
Street in Thornhill, one a lot 55 acres adjoining the house
lot on which the appellant’s father lived, and the other a
100-acre lot adjoining the 55-acre lot and extending from
Yonge Street westerly to Bathurst Street. The appellant’s
father was president of a printing firm in Toronto and.lived
on the same residential property at Thornhill for many years
until his death in 1953. He had purchased the 55-acre lot
in 1941 for $8,000 and the 100-acre lot in 1943 for $11,000
or $12,000. In 1946 a portion of the 100-acre lot adjoining
Yonge Street was subdivided into 25 lots which were later
sold, the appellant assisting from time to time in making
sales. In 1947 another portion of the 100-acre lot was trans-
ferred to Thornhill Estates Limited, a corporation con-
trolled and wholly owned by the appellant’s father. The
land so transferred was subdivided into 50 lots:and sold in
that year and in 1948. The appellant ‘was nominally
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president of the company and had occasion to sign docu-
ments pertaining to the sales and to take part in selling
some of the lots. When the lots had all been sold, the com-
pany was wound up. In 1949 the remaining portion of the
100-acre lot, consisting of about forty acres, was transferred
to the appellant, who subdivided it into 63 lots, 33 of which
were sold by him in 1949, 24 in 1950, and six in 1953. The
appellant paid his father $8,000 for the property, expended
a further $5,000 or $6,000 for roads, surveys, legal fees, and
other expenses, and realized a profit of $30,000 from the
sale of the lots. When arranging sales of lots from the two
earlier subdivisions, the agreement of sale had in each case
been prepared by a notary. For his own subdivision, how-
ever, the appellant drafted the agreements himself. In some
cases, he took short-term mortgages to secure payment of
the purchase price.

In 1951 the 55-acre parcel was transferred to the appellant
in trust for his father, who was then in poor health, and it
too was subdivided into lots, of which eight were sold in
1951, 33 in 1952, 17 in 1953, and 14 in 1955. The appellant
contributed one-third of the expenses of this subdivision and
was.given one-third of the profits for looking after the
subdivision and the sales of the lots.

In 1950, when the 55-acre lot was the only portion of the
farm which had not been subdivided, the appellant and his
father jointly purchased a 125-acre farm in Markham Town-
ship on the east side of Yonge Street, seven-tenths of a mile
to the northward of the properties already mentioned. It lay
some 45 miles north of the point at which Highway 401
crosses Yonge Street and 14 miles from the City Hall at
Toronto. For this property, which the appellant described as
“a good farm, it had been run down but it was excellent
land”, $45,000 was paid, the title being taken in the name
of the appellant’s father. According to the appellant, the
reason for taking the title in his father’s name was that,
“He was a business man and I was not and he looked after
all the details in connection with the business”. Of the
money required to purchase the property the appellant. con-
tributed $7,000, the remainder being provided by his father.
In 1952 the house on this property, together with one acre
of the land, was sold for $12,000, which provided a‘further
contribution of $6,000 towards the appellant’s share of the
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purchase money, and the remaining $9,500 was paid by him
to his mother after his father’s death, his mother having
become entitled to the father’s property. The remainder of
this farm was held until 1955 when, in a single transaction,
it was sold by the appellant and his mother for $260,000 and
thus gave rise to the profit in question in this appeal, a
portion of this profit having been assessed in each of the
three years to which the appeal relates.

Besides the house which has been mentioned, the prop-
erty in question, when purchased by the appellant and his
father, had on it two barns, a driving shed, a granary, and
a hay barn, and during the years 1951 to 1955 the appellant
rented portions of these buildings as stables for race horses
and used other portions to stable four retired horses of his
own, as well as to house some pigs kept for his own use.
For a time he had one full-time farm hand, who worked for
him as well as for some of the tenants, and at times he
hired casual farm help as well. Of the 125 acres, 100 acres
were cultivated land, and in each of the years 1950 to 1955
some 40 to 50 acres of this land were used to grow grain and
the remainder to grow hay. For these years the appellant’s
income tax returns show farming receipts from rents and
the sale of hay, straw, and grain and farming expenses,
exclusive of capital cost allowances, as follows:

Year Rentals Hay and Grain  Total Ezxpenses Net
1951 ...... 1,495.85 2,407.26 3,903.11 1,136.00 2,767.11
1952 ...... 1,300.00 424850 5,548.50 2,160.76 5,387.74
1953 ...... 1,400.00 3,593.82 4,993.82 2,142.00 2,851.82
1954 ...... 925.00 2,135.78 3,060.78 1,717.00 1,343.78
1955 ...... 250.00 1,229.83 1,479.83 136.40

1,343.43

During these years, a minor improvement was made to
the stables and some general repairs were made to make
the buildings more suitable for rental.

The appellant gave evidence that the Markham farm was
purchased for farming and that it was used for that purpose
until the property was sold in 1955. No efforts were made
at any time to sell it, but in June of that year an unsolicited
offer of $260,000 was received for it. The appellant said he
talked this over with his mother and they decided to accept
it, she because she was in need of money and he because
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the realty tax had tripled from 1950 to 1955 and the prices 1980
of cattle, hogs and grain were going down or not increasing Swmira
in proportion to the cost of farm machinery and mainten- Mmg&m oF
ance or operation of the farm. As to this explanation, it may NATIONAL

. . RevenvUE
be noted that the taxes claimed as an expense in 1951 were  —

$636, in 1952, $704.26, in 1953 (after sale of the house) ~-mo¥ 7
$602.00, and in 1954, $302. Nor had the appellant ever been

engaged on his own account in raising eattle or hogs for
marketing. It is plain, however, that his real and imme-

diate reason for selling was the attractive price offered.

Shortly after the sale of the farm, the appellant advertised

and sold his farm machinery by public auction and has not

since been engaged in farming.

That the property was in fact acquired at least in part
for farming is borne out by the fact that farming operations
were carried on on the property on a substantial scale for
five years. At the same time, I am not satisfied that that
was the only reason for buying it, and in the circumstances
I would infer that the appellant and his father, when pur-
chasing the property, did so with a view to the profit which
they hoped and, I think, expected to realize sometime in the
future on a sale of the property, whether in lots or in bloc.
I also think that the latter was by far their more important
motive for buying the farm, a conclusion which, to my
mind, is indicated by the course which had been taken with
respect to the other farm and the substantial profits realized
in disposing of it and the speculative nature of the Markham
property. The conclusion, in my view, is also borne out by
the evidence of the appellant that, when buying the Mark-
ham farm, he gave no thought to what he could expect
from it by way of farm income, for if farming the property
were his main or only reason for buying it I do not think
he would have bought it without having given very con-
siderable thought to what it would produce for him in farm
income.

The question of whether the profit from the sale of this
farm was income or capital depends on whether or not the
purchase and sale of the farm were transactions carried
out in the course of a business of dealing in real estate, the
term “business” for this purpose being wide enough to
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include an adventure or concern in the nature of trade. The
test applicable is that stated in Californian Copper Syn-
dicate v. Harris' as follows:

It is quite a well settled principle in dealing with questions of assess-
ment of Income Tax, that where the owner of an ordinary investment
chooses to realise it, and obtains a greater price for it than he originally
acquired it at, the enhanced price is not profit in the sense of Schedule D
of the Income Tax Act of 1842 assessable to Income Tax. But it is equally
well established that enhanced values obtained from realisation or con-
version of securities may be so assessable, where what is done is not
merely a realisation or change of investment, but an act done in what is
truly the carrying on or carrying out, of a business. The simplest case is
that of a person or association of persons buying and selling lands or
securities speculatively, in order to make gain, dealing in such investments
as a business, and thereby seeking to make profits. There are many com-
panies which in their very inception are formed for such a purpose, and
in these cases it is not doubtful that, where they make a gain by a realisa-
tion, the gain they make is liable to be assessed for Income Tax.

What is the line which separates the two classes of cases may be difi-
cult to define, and each case must be consideerd according to its facts; the
question to be determined being—Is the sum of gain that has been made a
mere enhancement of value by realising a security, or is it & gain made
in an operation of business in carrying out a scheme for profit-making?

The test is not always easy to apply, for there is no single
criterion by which the question may be resolved, and cases
frequently arise in which there are circumstances or facts
pointing to both conclusions. It is well established, however,
that the mere fact that property is held for a time during
which use is enjoyed or revenue is received from it does not
conclude the matter in favour of the profit realized on a
subsequent sale being the result of mere realization, rather
than the result of trading activity. Thus in Rutledge v.
Commissioners of Inland Revenue* the Lord President
(Clyde) said at p. 497:

It is no doubt true that the question whether a particular adventure is
“in the nature of trade” or not must depend on its character and circum-
stances, but if—as in the present case—the purchase is made for no purpose
except that of re-sale at a profit, there seems little difficulty in arriving
at the conclusion that the deal was “in the nature of trade”, though it may
be wholly insufficient to constitute by itself a trade. It is not difficult, on
the other hand, to imagine circumstances in which the question might
become very narrow; and in Inland Revenue v. Livingston 1 instanced such
a case which it may be worth while to expound. Suppose the Appellant on
the occasion of his visit to Berlin had seen a picture for sale which he
admired and which he thought likely to appreciate in value in the course
of years; he might buy it—and might be conclusively influenced to buy it—
because of an anticipated rise in its value. After using it to embellish his

15 T.C. 159 at 165. : 214 T.C. 490.
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own house for a time, he might sell it if the anticipated appreciation in 1960
value ultimately realised itself. In such a case, I pointed out that it might S;I’;H
be impossible to affirm that the purchase and sale constituted an “adven- .
ture .. . in the nature of trade”, although, again, the crisis of judgment MINISTER oF
might turn on the particular circumstances. 11\31;3;01?1?;

The element of use of the property or receipt of income ThurlowJ.
from it for a time was present in Campbell v. Minister of
National Revenue' and in Noak v. Minister of National
Revenue?®, where in each case the taxpayer failed. In the
Campbell case Locke J., delivering the judgment of the
Court, said at p. 7: '

The learned members of the Income Tax Appeal Board having heard
the evidence of the appellant did not accept his statement that he had
caused to be built these various properties for the purposes of investment

and concluded that in truth he was carrying on the business of constructing
them for the purpose of re-sale at a profit.

And in Noak v. Minister of National Revenue, the trial
judge, with whose opinion all the members of the Supreme
Court agreed, had found that the appellant had followed
a course or system which had in view not just investment
but the intention to make profits by sale, and that in doing
so she was engaged in the carrying on of a business.

Reference may also be made to C. I. R. v. Toll Property
Co. Ltd. (in Liquidation)®, where a dissenting commissioner
had been of the opinion that the property was purchased
with the intention of resale at a profit when a suitable
opportunity arose and that, therefore, the purchase and sale
of the property constituted an adventure in the nature of
trade the profit on which was assessable, and the Court of
Session, reversing the decision of the majority, held that
this was the only reasonable conclusion on the facts, and
this notwithstanding the fact that the property had been
held from 1942 to 1949, during which period income had
been derived from it. The Lord President (Cooper) said
at p. 18:

" The majority of the Commissioners have given the reasons for their
view in two propositions, first, that the Company was a distinet legal per-
sona, and second, that the Company had derived an income from this
isolated property transaction for a number of years, and from this they
conclude that the transaction was an investment. For myself, I cannot see
the necessary relevance of either of the factors founded upon, and I am

certain that they are not conclusive in favour of the result which the major-
ity of the Commissioners have reached.

1119521 8.C.R. 3. 2119531 2 S.C.R. 136.
334 TC. 13.
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In Minister of National Revenue v. James A. Taylor?,
where the various criteria which have from time to time
been referred to in determining whether or not a transaction
is an adventure in the nature of trade are discussed,
Thorson P., referring to the Californian Copper Syndicate
case (supra) said at p. 202:

The case is also of importance for the stress which the Lord Justice
Clerk put on the element of speculation as a determining factor in the
decision that the transaction was not the realization of an investment and
its transfer into another form but the gaining of profit by the sale of the
property and thus & transaction that was characteristic of what a trader
would do. This stress on the speculative element is of particular importance
when it is coupled with the finding that the sale of a property, which by
itself is productive of income and might be regarded as an investment, can
be a trade in the property rather than a realization of an investment.

But while the mere receipt of income for a time is not
conclusive and may vary in importance depending on the
circumstances, neither is an intention at the time of acquir-
ing the property to make a profit by selling it by itself deter-
minative of the question whether the transaction was one
in the nature of trade. Vide Leeming v. Jones* and Commis-
stoner of Inland Revenue v. Reinhold®. Such an intention is
an important fact, but these cases indicate that it is not
conclusive, and it may be outweighed by other considera-
tions. The fact that the transaction is not in the way of the
taxpayer’s ordinary business, the fact that the transaction is
an isolated one, and the fact that the property is of a kind
in which investments are commonly made tend to offset the
effect of such an intention and may, particularly when they
are combined, but always having regard to all the circum-
stances, be sufficient to outweigh it. On the other hand,
the fact that the transaction is one in the way of the tax-
payer’s business, the fact that the property is speculative
in the sense that there is good reason to expect it will rise
in value, and the fact that the transaction is not an isolated
one but fits into a system or pattern of trading transactions
in which the taxpayer engages all tend to support the infer-
ence from such an intention that the transaction is one in
the nature of trade.

1119561 C.T.C. 189. 215 T.C. 333.
334 T.C. 389.
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In the present case there are a number of features, notably 2‘1’

the fact that the appellant was a farmer by occupation and Smrra
required land to carry on his farming operations, the fact M or
that the property acquired was a farm, the fact that farm- 11\{;"‘;1]301};‘6‘;
Ing operations were carried on on it over a considerable —
period of years, the fact that buildings not required for those Thﬂw J.
purposes were let to tenants over a period of years, the fact

that the property was never offered or advertised for sale,

and the fact that it was not subdivided for the purpose of

sale in lots, all of which, to my mind, weigh in favour of

the purchase of these lands being an investment. When
isolated from the rest of the circumstances, they may even

be said to weigh heavily in favour of that conclusion. But

I do not think that these facts are conclusive. They are con-
sistent with the property having been an investment, but

at the same time they are not inconsistent with the appel-

lant’s purchase and sale of it being regarded as an adventure

in the nature of trade. Nor can they properly be isolated

from the other circumstances which are present and which

point to the latter conclusion. First, the purchase of this
property was not a purchase by the appellant alone, but one

in which his father was at least as much interested as the
appellant. It was a joint venture for some joint purpose,

not necessarily that of the appellant alone. The father had

no intention of farming, no need of the property for farm-

ing, and derived nothing from the operations which the
appellant afterwards carried on. And while the father may

have been prepared to let the appellant have the use of the

whole farm rent free, I would not infer in the circumstances

that he became a part owner otherwise than for the purpose

of ultimately making a profit for himself from the sale of

the property. The appellant, I think, also had the same
purpose in mind, and, as already mentioned, I think it was

the main purpose of both of them, though it was one that
required time to accomplish and thus afforded the appellant

his opportunity to farm and derive revenue from it in the
. meantime. Next, it cannot be said that the appellant was
engaged in farming and nothing else. Nor was his father a
printer and nothing else. The appellant had for some years

been closely associated with his father in the latter’s real
estate enterprises. And in the same year in which the Mark-

ham property was bought, the appellant was himself
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engaged in selling part of the land he had formerly farmed
and which he had acquired from his father and subdivided.

Mixroms op Moreover, during the period the Markham farm was held

NarioNaL
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he was engaged on his own behalf, as well ag on behalf first
of his father and later on his mother, in arranging for the
subdivision of the 55-acre lot and in selling lots therefrom.
Next, it must have been obvious when the Markham prop-
erty was purchased that, if it was worth $45,000 as a farm,
being near to a large city and not far from the other prop-
erties which had already been subdivided and sold at a
good profit by the appellant and his father, it also had sub-
stantial possibilities of use for purposes other than farm-
ing, in short that it was a speculative property as events
subsequently proved. These considerations lead me to con-
clude that the purchase of the property by the appellant
and his father was no mere investment looking, as Rand J.
said in Gairdner Securities Ltd. v. Minister of National
Revenue', “primarily to the maintenance of an annual
return”, but was in truth a venture of capital in acquiring
a property with a view to realizing the profit that could be
made from seizing upon a favourable opportunity that
could be expected to come for selling it either in lots or as
a whole. I also think that the purchase can not be com-
pletely dissociated from the other real estate activities in
which the appellant and his father had been or were at the
time engaged, the purchase of this farm being, in my
opinion, but an extension of their activities undertaken to
provide them with more land to sell when the sale of the
other land was completed and to enable the appellant to
continue his farming operations in the meantime, I am
accordingly of the opinion that the purchase was not an
ordinary investment but was one made in the course of
a venture in the nature of trade. The fact that the appel-
lant’s father died before the scheme for profit-making was
completed put an end to this venture insofar as it was a
joint venture with him, but so far as the appellant and his
share of the property are concerned I see no reason to
think that his original purpose or the carrying out of it
ever changed, and I think that for the purposes of this
appeal the result, so far as he is concerned, is the same as
it would have been had the sale in question been made

1119541 C.T.C. 27.
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during his father’s lifetime. Vide MacIntosh v. Minister of
National Revenue', where the termination of an association
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formed for a trading purpose did not affect the liability of yirms or

the taxpayer for tax on the profit from the sale of his share
of a trading asset acquired while the association was in
existence.

I am accordingly of the opinion that the profit from the
sale 1n question was income within the meaning of the
statute.

The appeal therefore fails and it will be dismissed with
costs.

Judgment accordingly.

BETWEEN:
CRANE LIMITED ...................... APPELLANT;
AND

THE MINISTER OF NATIONAL R
REVENUE ..................... ESPONDENT.

Revenue—Income—Income taxz—Income Tax Act, RS.C. 1962, c. 148, ss. 8,
4, 12(1)(e), 14(1), 86B(1) and 139(1)(a)—Contingency reserves—Con-
currence of Minister necessary to change in accounting methods—Time
of recognition.

Appellant, incorporated in and carrying on business in Canada, allowed a
discount to certain classes of customers for prompt payment on the
invoice price of sales to them if payment were made before the 15th day
of the month following the date of sale. It is the practice of appellant
to make monthly payments on account of income tax for the current
year as soon as the amount of discounts taken by its customers on the
sales of the previous month can be ascertained, calculating the amount
of this income tax instalment accordingly. Appellant’s fiscal year
corresponded with the calendar year and prior to 1954 it entered as
taxable income unpaid December sales at their invoice price, paid its
tax instalment and closed its books as of December 31, and sometime
after the 15th of the following January when it ascertained the exact
amount of discount taken on December sales, it claimed and was
allowed to deduct such amount from the current years accounts
receivable. ‘

171958] S.C.R. 119.
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In 1954 appellant changed its method of treating discounts by making a
1954 adjustment entry reducing its accounts receivable by the amount
of the estimate the discount would be in respect of December billing
and would be given at January, 1955, and closed its books without
waiting until the exact amount of discount could be ascertained.

The Minister of National Revenue reassessed the appellant on its 1954
income by adding thereto, inter alia, the amount of estimated discounts
for 1954.

An appeal to the Income Tax Appeal Board was dismissed and appellant
appealed to this Court.

Held: That the appeal must be dismissed since the change in accounting
methods was made by the appellant without receiving the concurrence
of the Minister in accordance with s. 14(1) of the Income Tax Act
R.S.C. 1952, c. 148.

APPEAL under the Income Tax Act.

The appeal was heard before the Honourable Mr. Justice
Kearney at Montreal.

D. B. McMaster, Q.C. for appellant.
John Gotlieb, Q.C. and Paul Boivin, Q.C. for respondent.

The facts and questions of law raised are stated in the
reasons for judgment,

KrarnEY J. now (November 4, 1960) delivered the fol-
lowing judgment:

This is an appeal from a decision of the Income Tax
Appeal Board dated July 14, 1958, which affirmed a re-
assessment made by the Minister of National Revenue,
whereby the amount of the appellant’s declared taxable
income for the year 1954 was increased by $49,633.64.

-The appellant offered to certain classes of customers a
discount for prompt payment, and the above-mentioned
sum represents its estimate of the discounts on December
sales of which s